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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


Laying the Foundations for an American Bar 


President Ransom’s address to American Bar Association readers, which 
is quoted in part, and commented upon, in this issue, will doubtless receive 
closer attention than anything heretofore submitted to the profession. The 
Association is pressing toward a goal. This could not be possible without 
assent and support by state and local lawyers’ organizations. The movement 
necessarily proceeds both within and without the national body. Necessar- 
ily, because the progressive element in the American Bar membership is a 
progressive element likewise in half a hundred state associations and in sev- 
eral hundred active locals. 

The movement is seen therefore to be one in which the national body 
invites attention to specific proposals, and the local bodies press upon the 
national organization to assume leadership. That leadership is now fully 
developed. It can now be asserted with confidence that within a year the 
state and local bar Associations will be giving assent to a plan of coordina- 
tion of the bar which shall have been submitted to them by the American 
Bar Association. 

This plan will not involve the surrender of the slightest degree of inde- 
pendence on the part of the associations invited. There will be no blanket- 
ing in of members to make membership identical. There will be no require- 
ment that any state or local association shall alter its constitution. And no 
such association will assume any financial obligations whatsoever. Accept- 
ance may be by the simple step of selecting local members to represent their 
associations in the deliberations of the national body. Probably it will not 
even be required that these representatives be members of the American Bar 
Association. That matter may well be left to take care of itself. Coordina- 
tion will inevitably increase the personal ties between the central and periph- 
eral bodies and greatly stimulate a needed trend toward larger membership 
in the American Bar Association. A greatly increased membership in state 
associations is inevitable. 





In offering this privilege of participation in its affairs the American Bar 
Association makes coordination not only possible, but inevitable. And, as 
in the case of the local associations which accept the offer, it loses nothing by 
giving. What is given is a small price for the benefits which will follow. It 
appears now, since the general outline of affiliations is revealed, that when 
the American Bar Association accepts the plan which is being framed, it 
corrects its own traditional defects and weaknesses. It has nothing to lose; 
the adhering or affiliating bodies have nothing to lose; no chances are taken 
on either side. The interests of one are seen finally to be the interests of all. 

If this view of the situation is correct the details of representation are 
seen to be matters concerning which there need be no serious disagreement. 


—Continued on next page 
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President Ransom’s recent utterances reveal 
his conception of a strong and independent na- 
tional bar, its strength and its independence rest- 
ing upon strong and independent local units. Ad- 
dressing the North Carolina State Bar he said: 


“Judges and lawyers alike are moving on to- 
wards a realization that there is a responsibility 
—for the ethics of the profession, the conduct 
of the profession, and the organization of the 
profession—which neither the courts nor the 
bar associations can, or should try to evade or 
avoid. And we see multiplying signs of realiza- 
tion that if this dual responsibility is not ful- 
filled, the public holds the courts as blameable 
and the public holds the bar associations as 
blameable.” 





Prevention, Rather Than Autopsy 

“When congress passes a law, or 
the president exceeds his authority, 
have some person notify the supreme 
court what has happened, and get 
them to examine the medicine and 
see if it’s poison before it’s given to 
the patient, and not at the funeral. 
This amendment would make the su- 
preme court a preventative, and not 
an autopsy jury.”—Will Rogers. 


The Hon. Robert H. Jackson, now a national 
figure because of Mr. Andrew Mellon’s claim for 
a restitution of income tax, appears to deserve 
the honor of being the first lawyer to express seri- 
ous regret for a constitutional system which sets 
its surveyor’s stakes after the railroad has been 
graded and ironed. “Can we adhere to a legal 
philosophy that denies the benefit of our judicial 
department’s wisdom and neutral views to our 
policy-making department, except as they may, 
after a lapse of years, be revealed piece-meal 
through opinions on private litigation?” We 
quote from Mr. Jackson’s address to the Con- 
ference of Bar Association Delegates last year, 
published in this Journal for October, 1934. 

Quoting again: “Not even the most ardent 
champion of judicial supremacy would claim that 
the administration could halt its policies dealing 
with the banking emergency, unemployment re- 
lief, gold as the basis for our currency, or many 
other problems, while the judicial view was slowly 
made available through the tedious and often 
devious processes of private litigation.” 





We yield to few in admiration of John 
Marshall’s conception of national sovereignty and 
judicial responsibility to the constitution. And 
yet we are bold enough to suggest that if John 
Marshall’s spirit is cognizant of what has passed 
from his death to this day, he might subscribe to 
a reasonable scheme for affording light to the 
legislature and the executive in a more direct and 
useful manner. 
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We have made a fetish of private, contentious 
litigation as the only source of constitutional de- 
velopment. We have reached a point—fill in this 
sentence to suit. The Editor’s notion is that we 
have reached a point when inquiry and proposals 
deserve consideration. 


Suppose John Marshall could return to us, and 
it was proposed to him that questions of consti- 
tutional powers and limitations be submitted to 
the supreme court by a concurrent resolution of 
the congress for an advisory opinion to be ren- 
dered after a hearing just as contentious as under 
the present system. 

More than a century ago the supreme court 
denied itself the authority to render advisory 
opinions. It could take no other course in its 
stage of impotence and infancy. We need not 
describe the situation which has developed. But 
we may appropriately say that advisory opinions 
in Massachusetts, and in certain foreign juris- 
dictions, have never been subject to obloquy. It 
may not be urged against the advisory opinion 
that it precludes a contentious hearing. The 
court asked to pass upon pending legislation 
could refuse if there were no constitutional prob- 
lem involved. And, finding a real problem, the 
court could request argument and even select 
the advocates. 

Such a hearing would afford more than all the 
worth of the contentious trial as it exists, be- 
cause the advocates could be chosen on a basis 
of individual sincerity. ‘The change thus con- 
ceived could be effected, and probably would 
be, if the congress should submit the text of a 
disputed act by concurrent resolution. The over- 
ruling of the early decision would very much re- 
lieve the supreme court of much present, and 
ever threatened, strain and stress. The congress 
would be advised early as to constitutionality. 
Doubtless in many instances the court would 
not need extended examination of the bill. Nor 
is there reason to suppose that under ordinary 
conditions the congress would frequently seek 
advice. Where advisory opinions are rendered 
the one weakness appears to lie in the reluctance 
of legislators to distrust their own wisdom. But 
if applications were frequent, just in such meas- 
ure would the supreme court relieve itself of 
more onerous work, and just so would it greatly 
relieve the trial and appellate branches of the 
federal system. 

The court has intimated that no relief from 
our plight is possible save through much tedious 
litigation. That prospect breeds distrust of our 
entire system of legislating, and of adjudicating 
constitutional questions. It promotes every kind 
of proposal for altering the constitution, which, 
most lawyers agree, needs only sufficient inter- 
pretation. 





Every advocate could speak his mind’s most 
sincere opinions. It is a curse of our system 
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that, as Chief Justice Hughes said, when presiding 
over a conference on bar integration assembled 
in Washington in April, 1926—one which threat- 
ened to be acrimonious—the lawyer is under no 
obligation to be consistent. He is not only free 
to pursue any strategy which may enable his 
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plaintiff client to win, but he may, and he does 
continually offer defenses which are completely 
inconsistent. This fault could be cured by a 
strong bench, or at least subdued, and in its sub- 
jugation would come to lawyers the inestimable 
privilege of being intellectually free. 





Must Constitutions Impede Progress? 


An Enlightened and Progressive Bench and Bar Can Go Far to Improve 
Judicial Administration Without Revision—Power Derives 


From 


A considerable part of the best literature con- 
cerning the administration of justice has had its 
first appearance in the Annals of the American 
Academy of Political and Social Science. The 
number dated September, 1935, contains an 
article entitled “The Shackled Judiciary,” by 
Prof. Clarence N. Callender, in which the author 
considers the evils arising from state constitu- 
tions which contain numerous provisions con- 
cerning the organization of separate tribunals 
and their operation.t Many constitutions con- 
tain matter which is statutory in character but 
beyond amendment by the legislature. Instances 
of amending judiciary articles, however much 
they appear archaic and oppressive, are virtually 
unknown. Improvement can be had only when 
the public is aroused to the need for general 
revision. Many opportunities for improving 
the system of courts are thwarted by the feeling 
that effort is hopeless, and this feeling tends to 
stifle even productive thinking. 


The author submits the following: 


“The judicial power of this commonwealth 
shall be vested in a unified court consisting of 
a supreme court and such other divisions as the 
general assembly may from time to time estab- 
lish.” 

This, he adds, is sufficient, except for a pro- 
vision extending existing courts until such time 
as the legislature shall provide otherwise. That 
would make no abrupt change, although it would 
declare all the tribunals to be divisions of one 
unified court, and it would make possible the 
application of principles which would promote 
efficiency and economy. 

“With such a simple constitutional base,” the 
author says, “a grave responsibility is placed 
upon the legislature, but who will doubt that it 
will meet that responsibility? One would, with 


*The author is a member of the Philadelphia 
Bar and chairman of the Department of Business 
Law in the Wharton School of Finance and Com- 
merce, University of Pennsylvania. 


Faithful Performance 


reasonable assurance, expect the growth of a 
public opinion which would demand effective 
judicial administration when it was perceived 
that the gates were no longer closed to it. One 
would expect that the bench gnd bar of the state, 
faced with the necessity, would rise to the re- 
sponsibility of guiding the course of events. 


“Tt is easy to understand the apathy of public- 
spirited citizens on subjects of this kind when 
it is realized to what extent they are hampered 
by constitutional limitations. Of what use is 
it to propose a real judicial department for the 
state, or even an effective judicial council, or to 
propose a consolidation of common pleas courts 
in Philadelphia, or to attempt to remodel the 
magistrate system on a sane basis? These 
things cannot be done. They are unconstitu- 
tional. So often does one hear this comment 
made on projects of reform that he is led to 
wonder at times whether the document which 
was meant to promote the general welfare is not, 
instead, a barrier to social progress.” 


Exceptions to the general rule that judiciary 
articles should be prolix are found mostly in the 
New England States. The subject was treated 
briefly in early constitutions, and it would ap- 
pear that the possibility of meeting new condi- 
tions through legislation was so conservatively 
employed that it has never been deemed neces- 
sary to congeal any given system in a maze of 
amendments. If more tinkering has not been 
done in the states having extended and detailed 
judiciary articles it is not because the desire 
has not existed. 


In Rhode Island, we read, the judicial power 
is vested “in one supreme court and in such 
other inferior courts as the general assembly 
may from time to time ordain and establish.” 
There are but six sections. 

The New Hampshire constitution gives the 
legislature authority to “erect and constitute 
judicatories and courts of record or other 
courts.” In ten other sections superior court 
and probate court judges and justices of the 
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peace are referred to, but apparently no con- 
stitutional courts are created. 


In Maine, Vermont, Massachusetts and Con- 
necticut there are similar general provisions, 
with large powers left to the legislature, and no 
specific establishment of independent courts. 
Professor Callender’s suggested phrasing is more 
conservative than the texts in the New England 
states, for it provides a constitutional supreme 
court, and more progressive in making all parts 
of the judicature parts of one unified judicial 
system. 


New York is provided with seven constitu- 
tional courts, New Jersey with either six or 
eight, Delaware with eight. Oregon adopted a 
better principle in 1910, when the judicial power 
was vested in “one supreme court and in such 
other courts as may from time to time be cre- 
ated by law.” Courts existing at the time of 
amendment are retained, subject to legislative 
action. 


We read that the Pennsylvania constitution 
of 1873, in its twenty-seven lengthy sections 
provides in great detail for court organization; 
jurisdiction of courts; judicial districts; court 
officers; assignment and duties of judges; au- 
thority to issue writs; election, tenure and com- 
pensation of judges and prothonotaries; resi- 
dences of judges; vacancies; style of process; 
rights of appeal, and so forth. Professor Callen- 
der offers this explanation: 


Correct Function of a Constitution 


“What is the function of a constitution? Is 
it to outline a frame of government, or to pvo- 
vide all the minutiae of governmental operation? 
Why do the framers of constitutions assume 
that all wisdom is theirs, and that future gener- 
ations are likely to have none? With respect 
to the judiciary, do they fear that the legisla- 
ture would refuse to provide courts for the 
administration of justice; or—providing courts 
—would fail to give us judges; or—giving us 
courts and judges—would fail to provide clerks? 
Such a fear seems rather fantastic in view of 
the large number of “other” courts which have 
been established. Apparently there is no con- 
cern that too many courts may be created, since 
the power to erect new courts is practically 
universal. 


“Ts there a fear that unless certain courts are 
guaranteed by the constitution they may be abol- 
ished or consolidated with others? It seems 
probable that this is the explanation. Inde- 
pendence from the legislature, freedom from 
administrative control, impregnability against 
abolition or consolidation—these are apparently 
the reasons why constitutional status is desired. 
And who desires this status for the courts? One 
suspects that it is the courts themselves, as it 
is difficult to see why the people should be inter- 
ested in setting up a series of semi-independent 
bodies which, because of such status, defy at- 
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tempts to procure coordination and administra- 
tive control, result in intolerable conflicts in 
jurisdiction, delays in litigation, and duplication 
of court facilities and personnel, and render 
the administration of justice unbusinesslike and 
inefficient. 


“When one reads the state constitutions and 
observes the number of institutions—judicial, 
administrative, and political—with the large 
number of officials attached to them, that are 
given constitutional status, the conclusion is in- 
escapable that in many respects these documents 
which we have been taught to venerate have 
been the means by which there has been set up 
a galaxy of vested interests. It is a disturbing 
thought, but worthy of reflection.” 


The Outlook for Progress 


As the present writer looks back on several 
constitutional conventions he realizes that the 
retention of harmful verbiage in revised judi- 
ciary articles is due to two things, neither of 
which is creditable to the legal profession, 
which has always had this matter in its own 
hands. Perhaps we should say three things, for 
no considerable part of the profession has ever 
come to appreciate the true function of a con- 
stitution or the virtues of general and concise 
articles; nor has the profession, except in a few 
instances, indicated any understanding of the 
need for unifying the judicial department, which 
unification in a crisis would be worth vastly 
more than technical phrasing; nor have the con- 
ventions been free from logrolling for special 
interests. Not all judges, by any means, but 
some, have exerted their influence to preserve 
a favored status, and have mustered the pay- 
rollers to exert influence. The lawyer delegates 
to a convention are normally very responsive to 
judicial wishes. 

The one outstanding exception was the Mis- 
souri convention of 1923, when a judiciary arti- 
cle was adopted which thoroughly unified the 
system of courts and provided administrative 
machinery, including rule-making power. It 
was a disaster when this article was defeated 
by a few votes in backward counties. Another 
futile attempt was made at about the same time 
in Illinois, where the convention was induced to 
rewrite its judiciary article and include in it, so 
far as Cook County was concerned, the best 
principles of judicial unification and adminis- 
trative responsibility. This excellent work was 
doomed by the decision of the convention to 
submit the entire revision for a single vote. 

The general revision in Nebraska about ten 
years ago failed to disclose the slightest. under- 
standing of present needs of a judicial system. 
Encouragement was afforded, however, by the 
draft submitted recently in North Carolina, not- 
withstanding its failure of adoption. This revised 
constitution recognized the need for unification 
and made it possible by a very concise provision 
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for administrative power. The system was not 
reconstructed, but authority was created in a 
judicial council to administer the business of 
the entire system. Vested interests were not 
disturbed except as to the establishment of a 
central, representative, administrative agency. 


Strength Depends on Successful Operation 


Everywhere thought is being given to the mat- 
ter of a better service by the bar and judiciary. 
Traditions which stand in the way are being 
understood. Perhaps the idea is being grasped 
that the peculiar strength which is desired for 
the judiciary is certain of attainment and pres- 
ervation if judicial performance measures up to 
reasonable expectations. Under our constitu- 
tional system we require judicial independence, 
and if this means anything, it means power to 
perform judicial functions capably. The funda- 
mental causes for dissatisfaction and criticism 
derive from inability of the judicial machine in 
many states to attack its problems in a con- 
certed manner. These problems become more 
critical every year. Excellent judges, properly 
performing their individual functions from day 
to day, fail in a large measure as a system for 
administering judgment. At the bottom, as the 
people’s first recourse, we generally provide petty 
politicians, unversed in the law, and perverted 
by politics and a fee system. Here a majority 
of the criminal prosecutions begin. For what we 
deem to be really serious matters we have a 
congeries of local courts not considered parts of 
a state system, but only courts for counties or 
districts. And over all we have one or more 
appellate courts, remote in point of time and 
distance from the trial courts, endeavoring in 
a world of formality to correct mistakes made 
by the courts of first instance. Nowhere is there 
the sense of a unified judicial power and unified 
administration. 


Such a typical system has not the character 
of a strong institution. It cannot study its own 
problems. Its separate units cannot rally for 
better performance as the best answer to popu- 
lar discontent, whether justified or not. The bar 
stands ready to defend the system, and bases 
its defense on texts written into constitutions 
one, or two, or three generations ago. 


De Facto Unification Indicated 


The idea of unification of judicial power and 
responsibility is spreading, as must be the case 
when criticism provokes study. There may be 
before long some brilliant demonstration of what 
a state judiciary can do when empowered to 
manage its own domestic business. It seems 
more likely that the way out will come by an 
evolution rather than by a rewriting of texts. 
The North Carolina theory looked to an evolu- 
tion, and would have made it possible. But the 
most promising outlook is for an evolution begun 
by an informed bench and bar which promote 
de facto unification under the existing system. 
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We have the beginnings of this in trial judges’ 
associations in a few states. In Wisconsin, 
where this originated, and in Michigan, these 
associations are recognized by statute and have 
limited administrative powers. 


On the whole we are disposed to look upon 
the judges as more amenable to sound ideas 
than the bar. Lawyers have their vested privi- 
leges in a confused and dilatory system. But 
the bar is waking up. The signs of a better 
understanding and of a willingness to accomplish 
serious reforms are multiplying. If the judges 
knew that bar efforts for judicial unification 
would protect them from reactionary feeling, 
dangerous in a political way, they would readily 
go along on any progressive program. 

Of course, rule-making power is important. 
There are few states wherein it cannot be ob- 
tained by legislation whenever the bar seriously 
contends for it. But with or without power to 
make rules of procedure, the judiciary could 
readily organize itself for the express purpose 
of studying better methods of administration 
and putting them into action by voluntary agree- 
ment. 

There are some indications that de facto unifi- 
cation is being evolved in a number of states. 
Oklahoma, with its highly progressive supreme 
court, its integrated bar, and its judicial council, 
serving both bar and the courts, appears to be 
on the way. They know well enough what their 
destination should be. The present period is 
one of building up an enlightened opinion among 
practitioners. As always, the practitioners hold 
the balance of power. They have virtually a 
veto power over reform legislation. They have 
a great power in the selection of judges. Both 
of these powers are used extensively, though 
perhaps only half-consciously, so long has this 
primitive tradition existed. 

The integration of the bar is the key, funda- 
mentally, to the preservation and the improve- 
ment of the administration of justice. A hun- 
dred years ago in some states (and even now 
in the smaller ones), integration did not depend 
wholly on compulsory organization. And where 
now most needed, an integrative statute does not 
immediately, by fiat, create integration. But it 
makes the way easier and more certain. Again 
and again in the proceedings of the compulsory 
state bars we read remarks formal and offhand, 
which emphasize the fact that the profession 
is henceforth to be held responsible. The man- 
agement of the bar inevitably gravitates to those 
members who have ideals of bar strength gained 
through bar performance. These ideals have a 
way of fighting for themselves. 

As has been said before the ideal should be 
that of a strong bar and a strong bench, each 
responsible in its field. Until recently we have 
had neither. 

One of the most needed implements for in- 
culcating better methods is not being fully util- 
ized. There are more than a score of bar jour- 
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nals which are read by all influential lawyers 
in their states. These Journals exercise more 
influence than annual meetings. Their editors 
are progressive. But many of them reveal the 
average lawyer's bashfulness about coming out 
squarely for reform. They are actually more 
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timid about printing aggressive articles than the 
editors of the commercial law journals in the 
large cities. There is no reason for this. An 
editor should welcome the opportunity to tell 
what he learns from his wide reading and not 
fear the consequences. 





Strong Leadership for Bar Coordination 


President Ransom, of American Bar Association, Addresses Members on 
the Great Problem of Creating Federal Organization 


A pamphlet sent to American Bar Association 
members in October by President William L. 
Ransom affords the greatest assurance that the 
legal profession of the country is on the eve 
of acquiring long needed organization. The 
pamphlet contained the president’s address at 
the September convention of the California State 
Bar, with some amplification. It constitutes a 
most significant and informative addition to the 
literature on this subject. It presents in a mas- 
terly way the needs which exist and the steps 
to be taken to fulfill these needs. The address 
must have been read with the greatest satisfac- 
tion by thousands of members. In one way 
and another it will reach many nonmembers and 
go far to promote a successful coordination of 
the bar associations of the country. 

One of the obvious signs of progress afforded 
by discussions at the Los Angeles convention in 
July was the emergence finally of the word 
“federal.” There had been much hesitancy in 
suggesting organic relations between the local, 
state and national bar organizations. The frank 
use of the words federal and federalize marked 
a step forward out of a situation characterized 
by obscure language. Of course, there can be 
no coordination of the profession on a national 
scale except by bringing together existing com- 
ponents of a system in an organization which 
preserves to each part all needed autonomy and 
affords to all opportunity to take part in plan- 
ning and doing for the entire profession. 


It is a curious thing that bar organization 
should balk a profession which is the best bul- 
wark of a federalized national union. And yet 
it has been common to hear lawyers proclaim 
the glories of a union of independent states and 
within an hour deplore the idea of applying this 
natural and inevitable principle to their own 
field. Such lawyers should have no difficulty 
in comprehending the labors involved in drafting 
our federal constitution and fighting in the 
colonies for its adoption. They should even be 
able to see themselves mutatis mutandis fighting 
shoulder to shoulder with all those provincial 
patriots who dreaded and opposed a closer union. 


Were it not for the wide circulation given to 
President Ransom’s inspiring address it would 
be reprinted here in full. But at least there 
must be some quotation. This question is put 
squarely up to American Bar Association mem- 
bers: 

“Do American lawyers collectively possess 
enough of statesmanship, public spirit, patience 
and willingness to subordinate personal views to 
a mature consensus of opinion when fairly 
reached, to enable them to draft, adopt and put 
in force an adequate and practical plan to make 
their own organization truly representative and 
responsive to the needs and conditions of to- 
day?” And the author declares later, with R. 
Allan Stephens, that “Today is tomorrow.” 

He gives also his own answer that “There are 
no signs of a negative response to the . . . ques- 
tion, which challenges us all.” 

That the American Bar Association itself can 
be counted on to take its appropriate role in 
a federal organization is expressed in these 
words: “To my mind, the American Bar Asso- 
ciation belongs to the lawyers of this country, 
and this American Bar Association can and will 
be made whatever the lawyers of this country 
wish it to be.” 

There follows an analysis of association mem- 
bership showing the total number of lawyers in 
each state, and membership, with percentages, 
of those in the state and national bodies. Per- 
haps the most significant thing disclosed is one 
readily assumed, that most lawyers who have 
displayed any interest in professional organiza- 
tions belong to more than one. In a number of 
states the A. B. A. members are all members 
of their state association or state bar. The 
percentage falls below 62 only in the instance of 
the District of Columbia, where there are sev- 
eral local organizations more or less in compe- 
tition. If figures for all the hundreds of local 
associations were obtainable they would make 
th’s unity of membership far more conspicuous. 


An Excuse for Inaction 


The matter is by no means unimportant. 
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Much has been said about the traditional pride 
of the national and state organizations as an 
excuse for inaction. This tends to overlook the 
fact that nearly all lawyers active in professional 
interests find no difficulty in giving loyalty to 
more than one organization, and commonly to 
the three classes. There are innumerable per- 
sonal and individual ties between the local, state 
and national bodies. This is the great basis for 
expectation that now finally jealousy shall not 
prevail in making the American Bar Association 
on one hand, and state associations on the 
other, integral and federalized parts of one na- 
tional bar organization. 

There has undoubtedly existed in the Ameri- 
can Bar Association a sense of pride in mem- 
bership which has tended to thwart its present 
declared purpose. But each year for a decade 
has seen this factor diminish. The A. B. A. has 
grown and its growth has brought to its mem- 
bership the men who have struggled to achieve 
in their own towns and states some measure of 
professional coordination. The federalizing move- 
ment has been brought nearly to fruition by 
these men who will continue to exert power to 
draw discrete units together. 


No Limitation of Local Authority 


President Ransom declares that “coordination 
and cooperation do not depend upon any sub- 
mergence or subordination of the state or local 
organizations.” More fully he says: 


“The structure and procedure of the Ameri- 
can Bar Association should be made genu‘nely 
responsive to the needs and wishes of the lawyers 
of the whole country; the autonomy and powers 
of the state and local bar organizations should 
be fully preserved and made basic in what is 
now proposed; at least the state bar organiza- 
tions should be given direct representation and 
a vote in determining the policies and affairs of 
the American Bar Association; but the latter 
should be given no power, as to the state and 
local bar organizations, to do more than to for- 
mulate standards and policies and make recom- 
mendations and requests for cooperative action.” 

This is of course important, but it should not 
be necessary to assert the principle that coordi- 
nation does not imply any coercive powers. It 
should not be necessary because it is obvious 
that coercion would be utterly impossible. Being 
impossible, it should not exist in any mind as a 
spectre of defeat. Continuing: 

“. . there should be no attempt at limitation 
of the powers of the state and local organiza- 
tions to deal independently with matters within 
their states. . .” 

It is of course essential to the entire project 
that powers are not lessened, but are multiplied. 

As in previous addresses Judge Ransom refers 
to the integrated state bar as the ideal for each 
state, and the ultimate type, and frankly ap- 
proves this movement. Speaking of the rapid 
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increase of interest in state and local organiza- 
tion he urges “the general and early adoption 
of a representative relationship between the 
state and local bar organizations.” Some rela- 
tionship exists now in states in which member- 
ship is entirely voluntary. And genuine repre- 
sentative relationship is inherent in all the inte- 
grated state bars because every lawyer partici- 
pates in the selection of the representative gov- 
erning board. So far no shadow of harm has 
come from this extension of the franchise. It 
would be possible, if bad results should be 
threatened in any state, to provide for appoint- 
ment of a quota of bar managers by the judi- 
ciary. 


Responsible Controls Needed Now 


In an explanation of the present structure of 
the A. B. A. President Ransom shows that it 
“potentially permits the election (of officers) 
to be controlled by the Association members 
from the state and city in which the conven- 
tion is held, as these usually constitute a large 
part of the convention attendance.” 


It is not only the control of elections which 
is potentially in the power of local lawyers of 
a large state in which the convention is held, 
but the control of policies, perhaps more impor- 
tant, is subject to the votes of one-tenth of one 
percent of the Association’s membership, and 
instances could be cited when this has occurred. 

The use of the term “house of delegates” also 
marks progress. The town meeting character of 
the American Bar Association has persisted long 
after its defects were apparent. As a matter of 
fact, general meetings for transacting Associa- 
tion business held in various parts of the coun- 
try never deserved to be compared with the 
town meeting where participants were virtually 
the same year after year. The brief and hap- 
hazard nature of such sessions called for a con- 
trol, and the control developed in the executive 
committee, which, in private session, has exer- 
cised virtually every power of the Association. 
This will be necessary as long as the open ses- 
sions are irresponsible and decisions are made 
after only brief consideration and by an audi- 
ence only part of which is interested in the 
subject of debate. It is only another example 
of the necessity for strong, centralized control 
to balance a vacillating and ill-informed assem- 
bly. We do not say a “despotic control,” be- 
cause the executive committee is not self-per- 
petuating. 


General Council to Be Retained 


President Ransom believes, and we _ think 
rightly, that the election of officers should con- 
tinue to be by the council with a member from 
every state and territory. He thinks that the 
general council should be as at present and not 
on a basis of proportional membership in the 
states. Any authorized group can make just as 
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good recommendations for office as any other. 
The present plan is practical, but may be im- 
proved, as the President suggests, by having 
council members chosen in the states, either 
by state associations, or by American Bar Asso- 
ciation members. We do not see that either 
way would possess any intrinsic superiority, 
though both would be better than the existing 
method. Choosing members of the council at 
state caucuses held on the first day of the con- 
vention was once necessary. It has obvious 
faults. Now that there are opportunities for 
selection in the states, and the term is for three 
years, there is no excuse for retaining the caucus 
system. To provide for a choice of a council 
member by each state bar or state association, 
rather than by members, would be entirely safe, 
and would be visible proof of the intention of 
the American Bar Association to yield some- 
thing on behalf of coordination. 


Basis of Representation 


One of the questions apparently still open is 
whether the house of delegates shall comprise 
representatives of state associations only, or 
whether certain strong local associations shall 
be specially represented. President Ransom 
does not anticipate discussions of this point. 
We all know of the pride of certain large city 
associations which consider themselves more 
entitled to consideration than state associations. 
This view of the situation, however, is against 
the trend of the times. As state associations 
acquire needed strength and integration they in- 
evitably acquire preponderance in the fields for 
which they exist. There remain fields in which 
local associations will always be more appro- 
priate and more effective, and because of the 
nature of their services, they will receive more 
dues per capita than the state bodies. 

But there are serious difficulties in any pro- 
posal to give local associations special repre- 
sentation. In the first place the choice of these 
local associations would be invidious. How 
could their relative claims or values be deter- 
mined? It is not merely that the inclusion of 
certain strong local associations as units of or- 
ganization would blur the picture; it might also 
stimulate rivalry, now being eradicated in favor 
of cooperation. 

There would be practical difficulties in respect 
to the election of delegates for it would be 
inconvenient at least to prevent a member of a 
local association who has voted for his repre- 
sentative from voting again for a representative 
of his state association. More basic is the objec- 
tion that the states themselves are sovereign 
within their orbit, their law is a single body of 
law, their problems, so far as a national assembly 
is concerned, are not problems concerning city 
and state affairs, but unitary state problems. If 
delegates from any state come from two sources 
they would, as members of a national body, 
still have but a single interest. 


JOURNAL OF THE 


The strongest reason for having but one source 
of representation has already been expressed in 
referring to the fact that lawyers who take any 
interest in professional organizations presume 
that they owe a duty to the state bar and equally 
to the local wherever there is one. This is a con- 
stantly increasing tendency. From every rea- 
sonable point of view there should be no jeal- 
ousy or competition between state and local 
associations. Each owes a duty to the other. 


Illusory Control Through Membership Voting 


Another recognized point of tension, which 
has strongly availed for a number of years to 
prevent national coordination, is the feeling of 
A. B. A. members that they, and they alone, can 
be entitled to vote at annual convention sessions. 
This is provincialism on a national scale. It is 
being overcome, as it must be, if there is to be 
coordination. It is impossible to coordinate if 
decisions are reserved to the body of A. B. A. 
members who chance to assemble at any one 
time. The town meeting absolutely negatives 
coordination. We seem to have passed this point 
in the declared intention to create a house of 
delegates. 

And decisions may be made by the house of 
delegates without preventing all members who 
attend a convention from reasonable participa- 
tion. When the open forum session at Los An- 
geles was arranged the pattern was set. Deci- 
sions were made by all who chose to attend and 
vote and these decisions were advisory to the 
executive committee. The plan may borrow 
something from the California State Bar’s plan, 
which provides that representatives of local asso- 
ciations shall hold three sessions in advance of 
the general meeting to receive all committee 
reports and resolutions and act upon them, sub- 
ject to consideration a day later by the entire 
convention. That plan means that all counties 
in the state are represented, that the delegates 
carry home adequate reports of the convention, 
that their associations formulate opinions 
through the year, and delegates go with instruc- 
tions. The delegates’ sessions in the past two 
years have been full of energy notwithstanding 
the fact that their decisions are subject to re- 
versal, though carrying due weight, on the follow- 
ing day, and the decisions then reached by the 
convention are subjéct to approval by the statu- 
tory board of governors. 

There will be another open forum session at 
the Boston national convention, but. it will be 
held in advance of the regular sessions, and will 
probably be the precursor of a duly authorized 
method. 

The picture, as the writer sees it, is of one 
or two or three preliminary sessions each year, 
open to all members, at which policies will be 
offered, debated and passed upon, and must then 
be considered by the house of delegates the deci- 
sions of which may be final, leaving to the execu- 
tive committee the execution of policies, as well 
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as management of the internal business affairs 
of the Association.' This double consideration 
of policies will have all the advantages of a two 
chamber legislature and none of its disadvan- 
tages. Casual members who vote on measures 
in the open forum will exercise just as much 
power as at present, because their votes now 
are conditioned upon approval by the executive 
committee. It should not be necessary to add 
that casual members and those not attending 
participate in all decisions by direct representa- 
tion, which is a considerably larger power than 
has existed. 


New Facilities Already Provided 


After the foregoing matter was set by the 
printer announcement was made in the A. B. A. 
Journal for November, page 695, of a plan 
already adopted for very greatly increasing the 
influence exerted by members attending the an- 
nual meeting. At the first general session resolu- 
tions will be submitted, by all who wish to do 
so, and will be referred to a resolutions com- 
mittee having forty-two members. This com- 
mittee will report with recommendations at the 
conventign’s “open forum” session, which will 
take action on the matters submitted. “Upon 
the creation of a house of delegates in the As- 
sociation, such resolutions, reports, and the vote 
taken thereon, will also be submitted for the 
guidance of the house of delegates representing 
the various state bar associations.” 


This plan, similar to the California method 
mentioned above, not only affords opportunity 
for every member present to offer his ideas, but 
affords vastly more extended consideration of his 
views, than has ever been possible in the general 
meetings heretofore. 

As to the matter of preserving the power of 
the annual meeting to attract large attendance, 


*President Ransom uses the terms “executive 
committee” and “board of governors,” but refrains 
from specifying the duties and powers of such a 
body. It is possible that the body will have a 
veto power over decisions made by the house of 
delegates. An occasional use of the veto preroga- 
tive might appear more safe, while less speedy in 
accomplishment. The absence of a veto power 
would make the position of a delegate more impor- 
tant and desirable. The conservative factor might 
also be afforded by a constitutional requirement for 
more than a bare majority of the delegates present 
and voting. What apparently is the first concrete 
proposal is attributed to Chairman Jefferson P. 
Chandler of the coordination committee, and Mr. 
Guy R. Crump, the California member of the gen- 
eral council; it would substitute for the present 
executive committee a board of governors with a 
member from every state; the votes of the house 
of delegates would be advisory only, the board of 
governors exercising ultimate authority. At any 
rate it is far more important to coordinate on a 
practical basis than to try to balance powers pre- 
cisely. The balance is not so important while a 
large majority of members in one class are likewise 
members in the other. 
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there may be added to what President Ransom 
has said the fact that section organization is 
growing, and this is the strongest of all infly- 
ences to induce travel and attendance. Mem- 
bers who have had little inclination to attend, 
knowing that their votes were inconsequential 
as to Association policies, find it entirely differ- 
ent when there exists for them a section with 
semi-autonomous powers, in the deliberations of 
which they can take part freely. The American 
Medical Association is said to muster 20,000 or 
more members at its conventions, and the num- 
ber would be a small fraction of this were it 
not for the sections which are so numerous as 
to offer something to every doctor. 


Insulating Politics 


Heretofore there has been an assumption that 
a house of delegates would be created by enlarg- 
ing the general council, and in this Journal there 
has been argument against this. It is obvious 
that for many members the selection for official 
honors is vastly more interesting than organiza- 
tion policies. While this interest remains cen- 
tered in the general council it is innocent sport. 
But if the body which decided policies were also 
the body that nominated officers, we would 
inevitably have a mischievous mingling of two 
unrelated interests. The delegates keenly inter- 
ested in association personal politics would be 
tempted to achieve their ends by trading votes 
on policies. Such a situation would be confusing 
and deranging. The general council may be some- 
what improved but it should be confined to the 
political field, and all politics should be confined 
to the general council. Political strain should 
be insulated. To encourage this members of the 
council should not be eligible to choice for the 
house of delegates. That would also increase 
the number of honors to be conferred, which is 
in itself desirable. 


In considering this matter President Ransom 
suggests that nomination of officers be made and 
announced sixty days before the annual meeting. 
This would surely help to segregate politics from 
policies. Whether it would tend to discourage 
attendance is one not to be answered offhand, 
but if it did, the loss would not be felt. 

The President speaks truly when he says, in 
conclusion, that members should not feel that 
too much emphasis is being placed upon ma- 
chinery and structure of organization. The “in- 
terest, support and confidence of the members 
of the bar throughout the country” are vital, 
and this “interest and spirit of cooperation 
exists, but the machinery is lacking to make it 
effective.” 


Unity of Membership Not Necessary 


There appears to be at this stage no intention 
to provide a unitary membership through the 
coordinated national bar organization. In the 
medical profession a member must adhere to a 
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county and state association as well as the na- 
tional. This is not essential to a federal system. 
While adherence to all three classes of organiza- 
tion is desirable it would be impractical to make 
it a feature in present planning. Adherence by 
state associations will bring about a union of 
78,000 members of state associations together 
with something like 5,000 members of the 
American Bar Association who are not now 
members of their state organizations. The seven- 
teen inclusive state bars have a total member- 
ship of 38,000 and in a few years this number 
will be much increased, so that the grand total 
of state membership will exceed 100,000. And 
since there will be a steadily increasing incen- 
tive for state members to accept membership in 
the national body there will be considerable 
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growth. This will permit of additional service 
to members, probably through special publica- 
tions. It is reasonable to expect an American 
Bar Association membership of 50,000 when the 
total state membership reaches the 100,000 mark. 
And, of course, the trend will become more 
rapid toward inclusive membership in all three 
classes of association, so that unitary member- 
ship will take care of itself.2 It may never be 
feasible to make unitary membership compul- 
sory, and that may not be necessary from a 
practical standpoint. 


"Certain city associations, notably those in 
Syracuse and Scranton, are able to boast of 
one hundred percent membership, which illus- 
trates the influence which may be exerted on 
a local bar by a live association. 





Legal Aid and Public Relations 


Ready Means for Bar to Win Gratitude—English Courts Develop Nation- 
wide Service for Poor Persons Through Court Rules— - 
Canada Makes a Start 


The desire of the legal profession to bring 
about a better appreciation by the public of its 
social value took the form a few years ago of 
various kinds of publicity; radio addresses, ex- 
planation of rights and remedies in newspapers, 
and so forth. Of late it has appeared to concen- 
trate on the matter of casting out unworthy prac- 
titioners. This desire for better “public relations” 
will doubtless continue for some time. The op- 
portunity for important services on behalf of 
poor persons who need advice and sometimes 
the aid of the courts has existed and will con- 
tinue to exist. Its proper fulfillment would seem 
to be one of the surest ways to influence public 
opinion favorably. It would be a proud boast 
that the profession permitted no person deserving 
legal aid to be deprived because of poverty. 

It is quite true that a great deal has been 
done in this field and that lawyers have partici- 
pated. This originated in the largest cities and 
for the most part has been restricted so far to 
cities of considerable size. It has remained al- 
most entirely in the field of community char- 
ities. Bar associations as such, and especially 
state bar associations, have rarely enacted the 
role of the good Samaritan. The possibility of 
performing a very great social service appears 
to have escaped the attention of nearly all bar 
organizations. 


In recent years the profession, through its as- 
sociations, local state and national, has very 
properly come to grips with unauthorized prac- 
tice. It seems quite clear that encroachments on 
the privileges and perquisites of the profession 
are to be wiped out wholly. The profession 
takes the position, with propriety, that it has a 


duty to protect the public from irresponsible, and 
usually ignorant, persons who would like to profit 
by tendering spurious legal services. It takes 
the position, unavoidably, that the state is ob- 
ligated to protect the public and the profession 
from unlicensed practitioners. This is a mat- 
ter of law. The profession might well take, 
as a correlated principle, that it is obligated to 
see that no citizen of the state is deprived of 
equal rights under the law, whether of defense 
in criminal courts, or as to civil rights. This is 
a matter of duty. 


During the long period when in most states 
nearly every person who wanted to be licensed 
was admitted, quite regardless of learning and 
ability, the bar naturally consisted in the main 
of competitors in a race for survival. While 
this status still persists in some measure it is no 
longer the profession’s ideal, as it never was the 
profession’s sound principle. Restriction in 
numbers of those entitled to serve as lawyers is 
the only correct principle. This principle neces- 
sarily implies obligations. 

We would not go so far as to claim that there 
is an established legal obligation on the part of 
the bar to serve indigent persons, although the 
obligation has long existed, in theory at least, so 
far as criminal defenses are concerned. It is just 
as well to leave it as a moral obligation though 
it could be made a legal one at any time by a 
legislature or a court. (There’s a strong tempta- 


tion to employ an “and-or’” here.) 

In several European countries the legal pro- 
fession has performed services in this field so long 
that the origin is unknown. Among English speak- 
ing people the first legal aid work was begun in 
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this country in 1876 and there are now thirty- 
eight such societies. The New York Legal Aid 
Society is reported to have expended in 1933 the 
sum of $121,507 and to have received from per- 
sons receiving aid the sum of $21,269. It was 
necessary to supplement the regular income with 
special donations amounting to $26,000. The 
number of persons given aid each year is from 
35,000 to 40,000. 

Under the American system, as it has devel- 
oped, legal services are usually rendered by sal- 
aried lawyers, though in at least three cities the 
law schools provide a considerable amount of 
student services. In the defense of those charged 
with crime there are organizations of lawyers 
who render voluntary services in New York and 
Chicago, and probably elsewhere, but generally 
throughout the country this service is paid for 
by the courts on special assignments of counsel. 
In Wayne County, Michigan, as much as $100,- 
000 a year has been paid. And quite generally 
there is dissatisfaction with this traditional 
method, the appointments being too often to in- 
experienced lawyers who need the practice and 
the fees. 


Bar Associations Are Filling Gap 


Bar association publications indicate a strong 
trend toward recognition, on an organized basis, 
of the profession’s public duty in respect to legal 
aid. Individual lawyers may assist directly, or 
by contributions of money, but the work must 
be organized, and preferably by state or local 
associations. Great encouragement is afforded 
by adoption of the following resolution at the 
September convention of the California State 
Bar: 

“1. That the board of governors of the State 
Bar take ‘definite steps during 1935-36, to aid 
and promote the formation of legal aid commit- 
tees by local bar association groups throughout 
the state. 

“2. That the board of governors formally en- 
dorse the principle of legal aid to the poor and 
that the board establish policies for the admin- 
istration of legal work in legal aid societies and 
groups throughout the state. 

“3. That suitable publicity be given in the 
State Bar Journal to the financial necessities of 
legal aid work. 

“4. That the legal aid committee of the State 
Bar be authorized and requested to present in 
the State Bar Journal suggested methods of or- 
ganizing formal and informal legal aid groups, 
under auspices of local bar associations, and 
suggested methods of financing such groups. 


In the same session the California State Bar 
voted down a proposal that it enter upon a 
costly “public relations” campaign to be man- 
aged by expert publicists. No bar can take care 
of poor persons’ legal matters and avoid cultivat- 
ing good public relations. 


England’s Judiciary Sponsors Legal Aid 


It will probably be news to most American 
lawyers that in the past ten years this matter of 
legal aid has been systemized and made a gov- 
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ernment function in England. A very good ac- 
count of the system was presented at the 1934 
meeting of the Canadian Bar Association, by Mr. 
Cuthbert Scott, whose informative address is re- 
lied on by this writer for the facts presented. 

Amendments to the rules of practice which 
took effect April 6, 1926, revolutionized the pro- 
cedure which had slowly developed from the 
reign of Henry VII when a statute inaugurated 
the historic in forma pauperis procedure. The 
rules naturally do not compel any solicitor to do- 
nate his services, but, assuming voluntary assist- 
ance, the rules provide an orderly, responsible 
mode of operation, uniform throughout the king- 
dom, and having a central administration. 

The Law Society (association of solicitors), 
and the provincial Law Societies, are made spon- 
sors of the work. The first step when litigation 
is necessary, consists of a certificate made by a 
committee of one of the societies, which com- 
mittee has been approved by the lord chancellor. 
Two committee members must sign it, and cer- 
tify that the client is a “poor person not worth 
a sum exceeding fifty pounds,” that his usual 
weekly income does not exceed a certain small 
amount, that reasonable grounds exist for prose- 
cuting or defending an action; and the name of 
the solicitor who has consented to conduct the 
proceedings is appended. 

The next step is to file the certificate in the 
appropriate court registry, when a memorandum 
will be issued to the conducting solicitor. Sworn 
statements of fact may be required from the client 
and the committee may require payment of not 
more than five pounds “to cover out-of-pocket 
expenses of the solicitor,” any surplus to be re- 
paid. The taking of a fee for services is forbid- 
den, and declared to be contempt of court. 

Other rules permit the court to direct that the 
certificate be taken off the files, and forbid set- 
tlements independently by the poor person with- 
out leave granted by a judge or the committee. 
Nor may there be discharge of a solicitor with- 
out a court’s leave. A solicitor who discovers 
that his client is possessed of means beyond 
those stated in the certificate shall at once re- 
port the matter to the court and the committee. 
There is precedent for the prosecution and pun- 
ishment of a poor person for making a false 
declaration as to his want of means. 


For the first year’s operations the government 
appropriated forty-five hundred pounds to cover 
expenses and set up a central office in London to 
issue application forms, advise provincial com- 
mittees and generally superintend operations 
under the new rules. The treasury contribution 
for 1933 was six thousand pounds, to be ex- 
pended exclusively for clerical assistance, rent 
and incidental expenses. The secretaries of the 
Provincial Law Societies perform their part 
gratuitously. 

During the year 1933 there were pending in 
London 2,759 applications, which were disposed 
of as follows: 1,117 granted, 885 refused, 493 
otherwise disposed of and 264 on the docket at 
the close of the year. The litigants received in 
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London that year by judgments and settlements 
a sum totalling sixteen thousand pounds. In 
the provinces in 1932 the various committees 
received 3,596 applications, granted 2,004, refused 
900 and otherwise dealt with 676. 


Nothing has been said so far concerning aid 
not requiring litigation, a matter evidently con- 
sidered inappropriate for court rules. Mr. Cuth- 
bert Scott says that secretaries of the Law So- 
cieties “are finding themselves called upon to 
give advice and assistance in cases outside the 
rules and thus are materially increasing the value 
of their already very valuable services.” In 
England as in this country the giving of counsel 
to the indigent is likely to benefit a larger number 
than require court aid. 

Support has been received from associations 
of newspaper proprietors in respect to publish- 
ing legal notices at low rates, from the London 
Medical Practitioners and those in the provinces 
as to medical testimony, from the police author- 
ities as to evidence, from the Association of 
Municipal Corporations as to officials’ services 
and from the Admiralty as to witness fees. 

The following is quoted from one of the pro- 
vincial committee reports: “There can be no 
reason for any poor person thinking that his 
case will not be conducted with the same dili- 
gence and the same skill and ability as it would 
be were the poor persons’ rules not in force, 
and this is due to those conducting solicitors 
who so cheerfully accept what, after all is said 
and done, must make no slight inroad into the 
all too busy time of many who have accepted the 
conduct of these proceedings with cheerful alac- 
rity.” . 

There is only one complaint referred to and 
it sounds familiar; out of 5,312 London solicitors 
only 711 responded to the call for volunteers. 


A Start Made in Canada 


The Canadian Bar Association has had the 
subject of legal aid under consideration for 
some time. While recognizing the need the As- 
sociation has not been prepared to recommend 
either the English system or that in vogue in the 
United States. But in the Province of Alberta a 
system was adopted similar to that in England 
under court rules of practice, with committees 
of the bar in the various judicial districts em- 
powered to issue certificates. Litigation thus 
begun is exempt from court fees, sheriffs’ fees 
and stenographers’ fees. As in England solicitors 
are entitled to taxed costs. After two years of 
experience the attorney general said: 


“There can be no doubt that the provision 
made by the rules has met a very definite need 
and I think it can be fairly said that in the 
Province of Alberta no litigant is today debarred 
from his recourse to the courts simply by reason 
of his inability to pay legal fees.” 

Mr. Cuthbert Scott includes in his address a 
sample report to the attorney general and mem- 
bers of the legislative assembly of Alberta by a 
typical district committee, composed of six Ed- 
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monton lawyers, who devote time every Friday to 
counselling needy persons. It is called a “free 
legal clinic,” and suggests that the office work, 
with seventy sessions in eighteen months, implies 
more work than litigation. The cases dealt with 
amount to 240, and a few sample case histories 
read very much like those found in legal aid 
society reports in our cities. 


While there is but one province in which the 
service has been systematized by the courts and 
bar there have been set up in Saskatoon a bar 
alliance with a social service agency whereby 
junior barristers give time in counselling the poor 
every week. In Windsor, Ontario, the city 
council requested the city solicitor to advise 
needy persons, and well qualified law students 
have assisted. This aid does not include litiga- 
tion. 


A Practical Form of Apprenticeship 
The problem of the law and the poor has al- 


ways existed, and always will, and will perplex, 
as it has perplexed, individual lawyers. It would 


_ seem that the profession as a. whole, wherever 


sufficiently organized, should look upon this prob- 
lem as one peculiarly that of the profession, and 
one which enables the profession to acquire grati- 
tude, as well as merit, in the hearts of the people. 
From the standpoint of the individual practitioner 
it is an unsolvable problem. From the standpoint 
of an integrated bar, or a strong local bar, it is 
one which readily affords a maximum of public 
benefit with a minimum of effort. We have seen 
in a few instances how a central agency can 
safely use students of high standing, and so help 
to solve the need for apprenticeship. Probably 
any bar, state or local, bent upon affording legal 
aid, could obtain financial assistance from the 
state, from municipalities or from civic organ- 
izations, and could couple up the work with 
the defense of indigent prisoners, the judges 
acquiescing. 


Manual on Legal Aid Now Available 


A new book giving all needed information con- 
cerning legal aid has been prepared by Prof. 
John S. Bradway, of Duke University school of 
law, who is the leading authority on the subject. 
It is obtainable from Public Administration Serv- 
ice, Chicago, at the price of one dollar. This 
book, containing the experience of legal aid 
societies in many cities, makes it far easier to 
establish such service. The author discusses 
ways of determining the need for organized legal 
aid services, and the various types of organiza- 
tion, which are various. With copious illustra- 
tions from existing practice, he describes the 
actual operation of a legal aid bureau, its per- 
sonnel and financing, and the most effective 
method of bringing the service before the public. 
Of particular value is his presentation of the 
practical difficulties encountered in the day-to- 
day operation of the service, and of the practices 
and policies which have been worked out by 
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existing agencies to overcome them. He dis- 
cusses, too, the relation of legal aid work to the 
bar and to social workers. 

This manual, which is the first practical de- 
scription of legal aid work, should be of in- 


terest to lawyers, social workers and public of- 
ficials, and will afford those already engaged in 
the work an opportunity to check their procedure 
against those which have proved most effective 
elsewhere. 





Criminal Justice on High Plane in Cleveland* 


For a generation and more the descendants of 
the Western Reserve pioneers in and about the 
city of Cleveland have been among the country’s 
leaders in trying to make citizenship and political 
organization cope with modern stresses. So far 
as the administration of justice is concerned the 
Cleveland Bar Association has taken the lead and 
has followed a consistent course from the early 
post-war years, when the city was the almost 
helpless victim of criminals of all kinds, down to 
the present time when the Association is striv- 
ing to obtain a better method of selecting judges. 

Figures recently compiled show that criminal 
justice in Cleveland and Cuyahoga County is on 
a high plane notwithstanding the fact that re- 
sponsibility is still divided between two courts. 
The Cleveland municipal court, with misde- 
meanor jurisdiction, and the county common 
pleas bench, are both organized with responsible 
administrative direction. The judges of these 
courts have cooperated to render service of a high 
type. The drive begun fifteen years ago has per- 
sisted to this time with the Bar Association ever 
on the alert to encourage better performance. 


There is still the need for coordination be- 
tween the judges of the municipal court who 
issue warrants and conduct preliminary exami- 
nations, the grand jury, the felony branch of 
the common pleas court and the prosecutor’s 
staff. It is reliably reported that all this ma- 
chinery avails to prevent delays in trials. The 
felony docket is at all times kept in a wholesome 
condition. Trials are commonly within five to 
eight days after indictment. With pleas of 
guilty the courts act immediately. 

Figures submitted concerning the volume of 
work done by the municipal court are astonish- 
ing. A total of 120,448 criminal cases were 
dealt with last year, and by only three judges. 
It appears that there is a staff of police. prosecu- 
tors to receive complaints and with power to 
issue warrants or summonses. When a summons 
is issued the parties appear before a prosecutor 
who endeavors to effect a settlement. Some 
cases are referred to the conciliation branch of 
the municipal court and there summarily dis- 
patched. When the prosecutor cannot adjust 


*The JourNAL is indebted for many of the facts - 


here presented to Mr. A. V. Abernethy, Secretary 
of the Cleveland Bar Association, to whom much 
credit is due for public services. 


matters he has recourse to a warrant returnable 
in court. Sixty thousand traffic cases of an in- 
ferior type are disposed of on pleas of guilty 
by payment of a small fine without reference 
to the court. The municipal court, like the com- 
mon pleas, has an efficient probation depart- 
ment. 


Breakdown of Enforcement in 1919 


The history leading up to this good record 
is instructive. In January, 1919, a special com- 
mittee of the Bar Asociation reported, after a 
year’s study, that the administration of criminal 
justice had completely broken down. Delays 
were common, bail bonds were worthless, of- 
ficials were under suspicion. Judges in felony 
cases had individual dockets and were answer- 
able to no higher authority. Cases might reach 
trial after eighteen months. The committee did 
not exaggerate the situation. 


The Cleveland Bar Association made its start 
by obtaining enactment of a law which author- 
ized the governor to call on the attorney-gen- 
eral to go into any county and impanel a special 
grand jury. The result was an inquisition, a 
great deal of publicity, the forced retirement of 
one official, and recommendations of value. But 
the effect was temporary. The machinery, after 
a brief spurt, again slowed down. 


At that time Professor Raymond Moley was 
director of the Cleveland Foundation and under 
his leadership the institution undertook to 
finance a thorough study by disinterested experts 
on condition that the Bar Association should 
pledge itself to work for the execution of all 
recommendations. And so, in 1922, the report 
on Criminal Justice in Cleveland was published, 
the first of a number of such reports in cities 
and states. 


The municipal court had the advantage of or- 
ganization with an administrative head having 
large powers. The Bar Association obtained 
enactment of a law by the legislature of 1923 
which provided the common pleas bench with 
a Chief justice having power to assign judges 
to special calendars and to supervise their work 
and require reports. Almost immediately the 
court greatly increased its efficiency. Its re- 
markable progress was referred to in several 
articles in this JoURNAL. 


Again through the activities of the Associa- 
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tion the key-number jury system was established 
by law in Cleveland on May 1, 1931. This very 
much improved the quality of jurors and as- 
sisted in civil as well as criminal justice. All 
of the more important factors in criminal justice 
depend on judges, courts, rules and admunistra- 
tion equally important to civil justice, as we are 
beginning to learn. 

Since the beginning of 1922 there has been 
an efficient probation department, assisted by a 
psychiatrist. Reference has frequently been 
had in this JouRNAL to the assignment system 
originated by the common pleas court, and 
adopted in several other jurisdictions (notably 
in Los Angeles). This system enables a court 
to utilize the time of all its judges, to save 
much time for litigants, witnesses and lawyers 
and to prevent unwarranted continuances. It 
serves the criminal department as well as the 
civil. 

Experience in Cleveland has clearly demon- 
strated that grand jury investigations and special 
drives against crime bring temporary results, 
but to strike at the heart of the problem the 
whole machinery for the administration of crim- 
inal justice must be remolded and implemented 
by the most effective agents and methods. We 
are learning a good deal about the right technic 


and Cleveland has been one of the leading in- 
novators and demonstrators. When the question 
is asked, what can bar organization accomplish, 
Cleveland has an answer. 

While the highest credit is due to the many 
individuals and the bar and civic organizations 
that have contributed to present attainments, 
too numerous for detailed mention, there must 
be also two comments. One is that the judici- 
ary deals with only one phase of crime; it does 
no policing and it does not execute the penal- 
ties it metes out. Its duty is clear and ways 
of performance are well established. The public 
duty of the bar clearly extends to all that judi- 
cial officers can perform in enforcing law and 
combating crime. The second comment is that 
Cleveland has still opportunity to strengthen its 
forces and insure efficiency. It can do this by 
permitting trials in felony cases on information, 
reserving the grand jury for more important 
work; by merging the municipal court with the 
common pleas court, so there will be undivided 
responsibility for judicial administration at least 
in that metropolitan county. This latter step 
is not an easy one. But it has been advanced 
in Cleveland, and should be assumed to be a 
step to be taken before the machinery of justice 
meets all reasonable standards. 





Jurisdiction of Cleveland City Court Enlarged 


The idea of an integrated judiciary—one in 
which separate tribunals are but parts of a single 
state-wide court—has been gaining ground in 
Ohio in the last two or three years. What may 
be considered a step in this direction has been 
taken just recently. The civil jurisdiction of the 
municipal court of Cleveland has been very much 
increased, enabling this court to perform a large 
share of the work heretofore restricted to the 
common pleas court of the county. 


This municipal court is one of a number of suc- 
cessful city courts patterned roughly after the 
municipal court of Chicago. They have all 
superseded other civil and criminal courts of lim- 
ited jurisdiction; they have all enjoyed organized 
responsibility in respect to administrative control; 
they divide into branches or departments with 
special calendars, and may, at will, alter these 
divisions to meet emergencies. In aid of them 
the staff of judges constitute a fluid body, to be 
assigned individually to special fields of work. 

The effectiveness of such organization has 
proved itself over and over wherever tried. The 
system has had one apparently inherent weakness. 
This is in respect to selection of the administra- 
tive or executive judge. We have assumed that 
there were but two ways to make the selection— 
that it would have to be made either by the 
judges themselves, or by the electorate. Great 
chances are taken in either event, and Cleveland 


once paid a terrible penalty for having made a 
mistake in this respect. 

The matter of the term of the executive is part 
of the difficulty. It is desirable that when the 
best man for this post is found he should be re- 
tained indefinitely. There should be no internal 
politics. But the danger of a blunder in choice 
militates against a long term. 

That these are no trifling matters has been 
demonstrated in more than one instance. It has 
been conceived on broad principles that the judges 
could better select their leader than the elector- 
ate of the community. This was the theory 
adopted when Detroit’s unified criminal court 
was established. The legislature would not fix 
the term, leaving that to the judges also. As it 
turned out, a bare majority of the court of seven 
stood for aggressive reform in this key tribunal, 
having exclusive jurisdiction as to all offenses 
committed in the city. So a strong judge was 
chosen as administrator. The term was set at 
one year. In the first three terms the court made 
a record for efficient organization and operation 
never equalled by any court in this country. 
Then came a change in personnel, responsive to 
an election. One of the four staunch judges was 


_ retired, and immediately the term of the admin- 


istrator was reduced to one month, and rotation 
was agreed upon. From that day the fine organ- 
ization built up began to crumble. The majority 


. 
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of the judges preferred the go-as-you-please type 
of court, and they won. Performance, though 
remaining better than in any of the other large 
city courts in the country, was far below what it 
had been. 


Of course very brief tenure for the admin- 
istrator is readily seen to defeat the objects of 
responsible organization. And, to a considerable 
extent, making the chief dependent upon the 
votes of colleagues, always under temptation to 
— an easy boss, is hostile to strong leader- 
ship. 

There undoubtedly is a solution of this dilem- 
ma. It was proposed in Los Angeles that the 
chief justice should be selected by the judicial 
council, and serve at the pleasure of the council. 
This has not yet been adopted anywhere, but it 
appears to be the answer to what was a hard 
problem. In a state having no judicial council 
the choice might well be made by the chief jus- 
tice of the state, or by the judges of the highest 
court. 

Civil Jurisdiction Set at $5,000 


As in most other cities the Cleveland municipal 
court was given misdemeanor jurisdiction and 
civil jurisdiction to the extent of $1,000. The 
courts deriving from the Chicago experiment all 


varied in not conferring unlimited contract juris- 
diction upon the municipal court. But under the 
recent amendment the Cleveland municipal court 
is given civil jurisdiction generally up to $5,000, 
including replevin, liens, and chattel and real 
estate mortgage foreclosures. 

This is of course a high compliment to the 
judges of this court. It doubtless is also recog- 
nition of the fact that these judges can take a 
load from the common pleas court, which needs 
assistance. It may be quite possible to render 
justice promptly in all cases under this arrange- 
ment. 

This is a step in advance, but there remains 
still two courts, each with its exclusive staff of 
judges, each with its mode of organization and 
operation, where a single court would suffice. It 
does not matter how numerous are the judges in 
a court providing means are afforded for admin- 
istrative direction. The ideal is still over the 
horizon. * 

And while the Detroit unified criminal court 
demonstrated how valuable is the principle of one 
responsible body of judges for all kinds of crimes 
and infractions, it has demonstrated also the need 
for making this court but part of a single, depart- 
mentalized metropolitan court, which, in turn, 
is but a department of a single state-wide court. 





High Average Quality of Jurors in Detroit 


The key-number system of selecting jurors 
has been in use for three years in the Detroit 
unified criminal court. Figures supplied by the 
commission invite consideration. 

The theory of the system, which originated in 
Cleveland, and was described in this JouRNAL 
(vol. 15, no. 1) is that liability to jury service 
should rest equally upon all citizens, that no 
person should be liable to such service more often 
than any other person, that able opportunity for 
judging the quality of citizens should be afforded, 
and only the better individuals should be chosen. 

The voters list supplies the largest number of 
recorded names and addresses, and is therefore 
the basis. By estimates of the number of jurors 
needed for a year and the number not acceptable 
after examination, a divisor of the total number 
is obtained. In Cleveland this divisor was twenty- 
five, and every twenty-fifth voter on the list was 
summoned by letter to report to the commission. 
The selection based upon a questionnaire filled 
out in the office, and a personal interview of those 
deemed acceptable, is, of course, the very heart 
of the system. 

This is how it has worked out in Detroit. In 
three years 23,481 notices were mailed to voters. 

18,606 persons were examined, the remainder 
being those not reachable by mail. 

12,941 asked to be excused, were not accepted 
or were eliminated. 

5,665 names reached the jury box. 

1,527 men and 3,229 women served and only 
302 of them had ever served before. 


$21,040 in jury fees was saved in the first year 
through cooperation of the court and the com- 
missioners. 

37 jury panels were drawn in three years, and 
an average of 20 out of a total of 22 wards were 
represented in each drawing. 

The three commissioners in Detroit have rea- 
son to be proud of the results obtained. There 
has as yet been no plan equal to this for use in 
any large community. It is evident that under 
other plans service is not equalized. Without be- 
ginning with the largest number of potential jur- 
ors it would not be possible to obtain as many 
good jurors. Under other systems as high an 
average cannot be maintained, and equality of 
service would not be possible. In other words, 
any less broad system is certain to result in over- 
looking much good material. 

It has been observed that lawyers become in- 
tensely interested in jurors only when names are 
drawn for specific trials. The interest may be 
that of high quality, or it may be that of low 
quality. It would seem timely for city bar asso- 
ciations to act impersonally in promotion of plans 
to make the average of all drawn juries as high 
as possible. The selection possible before the 
venire issues is the most important selection, from 
the standpoint of public interest. 

A more detailed description of the use of the 
key-number system in Detroit was published in 
this JouRNAL (vol. 16, p. 148). 
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The Rule Against Self-Incrimination 
By W. EARL SMITH* 


The remarks of prominent law enforcement 
officers, sometimes urging strict compliance with, 
but more often criticising, the rule which permits 
a witness to refuse to answer a question in a 
judicial inquiry on the ground that the answer 
will incriminate or degrade him, again recalls the 
history of that ancient rule. 

It was early in the eighteenth century that the 
rule no person shall be compelled to give evi- 
dence against himself really developed. The steps 
and the occasions which brought it into being 
are quite apparent and the result easily under- 
stood. The old Roman law under which pro- 
ceedings could be had wy investigation and 
inquisition had been adopted during the seven- 
teenth century by certain inquisitous ecclesias- 
tical groups and used in furtherance of their 
selfish purposes and persecutions, and a person 
accused by them was compelled to answer all 
questions asked of him. The normal safeguards 
of innocents’ protection were ruthlessly disre- 
garded and more frequently one who failed to 
incriminate himself by his testimony was tortured 
until he did so to the satisfaction of his ac- 
cusers. The first real protest of note which 
directed attention to this injustice seems to have 
been made in 1603. 

Relief against the ex-officio oath “whereby men 
were forced to accuse themselves” was asked in 
1603 in what was known as the Millenary Peti- 
tion. An opponent of the Stuarts, one John 
Lilburn, had been charged by the Star Chamber 
of having published heretical books. These 
charges he denied and he refused to make answer 
to similar charges. He was thereupon sentenced 
to be whipped at the pillar and the sentence was 
carried out. Undaunted however, he carried his 
plea to Parliament and in 1638 the Lords ordered 
the sentence vacated. 

Parliament then, by statute in 1641, forbade 
an ecclesiastical court to administer any oath in 
any criminal proceeding which oath required an 
answer. In the so-called Gun Powder Plot the 
accused, one Garnet, was the first known to have 
claimed the privilege against self-incrimination 
as we know it. It was not until the year 1661 in 
Scoop’s trial, however, that the rule that the 
accused need not give incriminating evidence 
against himself was first given judicial recog- 
nition. 

The rule was unknown in America as late as 
1685. It was incorporated in the constitution of 
the United States, however, in 1789. Virginia 
had already incorporated it in her constitution in 
1776, and in 1780 Massachusetts had included it 
in hers while similar provisions had been included 
in the constitutions of Pennsylvania, New Hamp- 
shire and North Carolina. With the exception of 
New Jersey and Iowa, where it has been held as 
part of the fundamental law, it has been since 


*Former Deputy New York State Attorney 
General; former Special Assistant to the Attor- 
ney General, U. S. Department of Justice. 


repeated in the constitutions of every State in 
the Union. 

The privilege is considered to extend to all 
cases of criminal prosecution and also to situa- 
tions where an answer will subject the witness to 
a civil penalty or forfeiture such as exemplary 
damages. The court is always at liberty to go 
into the question of whether the penalty or for- 
feiture is not in reality criminal. 

Different treatment has been given by the 
courts to the privilege of refusing to give answers 
which merely tend to disgrace the witness from 
that given the rule against self-incrimination. 
The majority of the courts, not without consid- 
erable dissent however, have held that disgrace 
and infamy which would result from the dis- 
closures of the witness are not saved by the con- 
stitution. However, in collateral matters where 
the question is directed solely to cast a shadow 
on the witness’ credibility, the privilege may be 
exercised. 

It is often held that statements of the accused 
before an examining magistrate may be admitted 
if the accused has been cautioned that he need 
not answer. This has led to the test of volun- 
tariness becoming almost identical with the idea 
of compulsion forbidden by the privilege, and 
has resulted in confusion of the privilege against 
self-incrimination with the rule against untrust- 
worthy confessions. It has been held entirely 
proper in most jurisdictions that a confession 
made by the accused on a legal examination 
should be admitted at his trial in the absence of 
threats, promises, or coercion of any sort and the 
special circumstances attending the taking should 
control in every case. 

The courts are divided on the question of 
whether documents acquired by legal or illegal 
searches and seizures are subject to the privilege 
although the supreme court of the United States 
has held that books and papers seized illegally 
cannot be used in evidence. Other courts how- 
ever, have held such were admissible no matter 
how obtained. Some courts distinguish between 
the documents which have a bearing on the guilt 
of the accused and the use of other personal 
property in evidence. 

Generally, however, corporations have been 
held not to have the benefit of the privilege, not 
being within the purview of the fifth amendment, 
and that they must produce their books and 
papers when demanded. Nor may an official of 
the corporation refuse to surrender the books on 
the ground they will incriminate him. 


The privilege cannot be invoked if the statute 
against which the offense subjecting the witness 
to prosecution has been repealed, or if he has 
already been convicted and has served his sen- 
tence, nor can the privilege be invoked if the 
statute of limitations has run on the offense. 
Statutes providing that the testimony shall not 
be used in any other proceeding have been held 
to be insufficient and nothing but absolute im- 
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munity from all prosecution is adequate protec- 
tion under the constitution. 

It has been held not to be a violation of the 
rule to compel the accused to exhibit himself for 
identification, but the cases are in conflict on the 
propriety of compelling the defendant to exhibit 
himself for comparison with evidence introduced 
at the trial. Such cases as those in which the 
accused is compelled to fit his shoe into a print, 
or to speak a few words in order to enable the 
accused’s voice to be heard, or to write certain 
words so that his handwriting can be compared, 
have been held proper in England and some of 
the states have reached the same result by 
statute. These are all cases of identification, and, 
as said in justification by Wigmore: “What is 
obtained from the accused by such action is not 
testimony about his body, but his body itself.” 
The answer seems to be that compelling the ac- 
cused to do certain acts is not, in fact, compelling 
him to give testimony against himself. 

There is confusion in the decisions as to 
whether the accused is entitled to a new trial 
where the prosecutor comments upon his failure 
to testify in his own defense, and the court in- 
structs the jury that the accused’s silence is not 
a presumption against him, or where the prose- 
cutor, having spoken, withdraws his remarks. 

There are at least three views as to how far a 
defendant waives his privilege by taking the 
stand: (1) That he may withdraw the waiver at 
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any time, (2) That he waives it as to all matters 
relevant to the issue and thereby includes all 
collateral matters, (3) That he waives it as to 
all facts, including those facts concerning his 
credibility. 

What is said above is sufficient to indicate that 
from the one simple rule created to save the 
innocent from torture to exact “confessions” in 
medieval times, a complex and distressing set of 
rules has resulted. Those who favor continua- 
tion of the privilege claim that we should be 
“fair” to the criminal even to the extent of per- 
mitting him to conceal his crime, and believe also 
that it imparts “dignity” to the criminal trial, or 
in the interest of “humanity” or “impartiality” 
it should be permitted to continue so that there 
will be definite limits of the power to exact 
answers. Such reasons only serve to beg the 
question. The reason for the rule has passed 
since there is no longer danger of convicting an 
innocent man on his own testimony. On the 
contrary it provides a means whereby the crim- 
inal himself can use the crime, for which he 
justly deserves punishment, as a shield to protect 
himself against such punishment. To continue the 
rule, therefore, offends one’s sense of righteous- 
ness. It stands now as one of the greatest 
anomalies of the law. It is archaic and of all 
our outmoded machinery of the law should be 
the first to go. 





No lawyer is fulfilling the obligations of the solemn oath which 


he took upon admission to practice if he remains intent upon his 
work in his narrow specialty of law and does not join and do his 
part in the tasks of the whole legal profession.—William L. Ransom, 
President American Bar Association. 





I should say that one of the good things about the law is that 
it does not pursue money directly. When you sell goods the price 
that you get and your own interests are what you think about in 
the affair. When you try a case you think about the ways to win 
it and the interests of your client. In the long run this affects one’s 
whole habit of mind as anyone will notice if he talks much with men. 
—Oliver Wendell Holmes. 





Significant and important changes are taking place in the 
organization and work of the legal profession throughout the 
United States. There is a new sense of unity, an awakening sense 
of responsibility to the profession and the public.—President 
William L. Ransom. 
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Lawyers as Choosers of Judges 


It appears useful to present all plausible sug- 
gestions respecting better ways of filling judicial 
office. At this stage most of them are based 
upon a priori reasoning, and since proof, in the 
scientific sense, is unobtainable, we must look 
forward to experiment with the view that more 
complete knowledge is obtainable in no other 
way. This is not to imply that there is a perfect 
way applicable alike to all places and circum- 
stances. There may be several ways equally good 
even in the same locality. 

That the practicing bar is the best source of 
knowledge concerning the qualifications of can- 
didates is a statement often heard, and perhaps 
not sufficiently analyzed. Of course there must 
always be certain lawyers better acquainted with 
the ideal qualities for judging and with the per- 
sonal qualifications of candidates than any per- 
sons outside of the profession. And the bar 
must to some extent unavoidably influence selec- 
tion under any system. Assume for instance 
that in Massachusetts the governor, who appoints, 
and all members of the executive council, which 
confirms appointments, are laymen. It must be 
assumed that somewhere in the bar information is 
given concerning available talent. 

It is hardly safe, however, from this general 
premise of bar wisdom to lay down the broad 
principle that the bar as an entirety should take 
a considerable part in selecting candidates and 
placing them in judicial office. It is often said 
that the bar has the highest possible motive for 
desiring the best judicial talent as well as vir- 
tually all the knowledge as to candidates. This 
is rather far from the fact. We have to inquire 
as to the lawyer’s interest. This is partly per- 
sonal and partly the interest of a certain client 
in a particular case. It must be conceded that 
lawyers who always defend have a different in- 
terest from those who oppose them. The lawyer 
is a pragmatic worker in an imperfect system; a 
system which sometimes requires of the most 
ethical lawyer that he employ all dilatory tactics 
available to conserve rights which are genuine, 
or which he conceives to be genuine; a system 
which makes the lawyer the protagonist of the 
court drama, enhances his personal interest, espe- 
cially when his clientage is narrow or when it is 
casual and fluctuating. Lawyer A wants a staunch, 
or, let us say, an arbitrary judge who knows the 
law, when he faces an opponent who has advan- 
tage in the emotional quality of the case; but 
when he has a different case, in which equity 
appears to him to be at some disadvantage under 
existing rules, he prefers a judge of different tem- 
perament, and perhaps even one who is not 
“legally minded,” whether through inexperience, 
ignorance or temperamental balance. 

We have a system which gives the advocate the 
greatest scope and the judge the slightest part in 


trials, at least in jury cases. Some cases are very 
close as to facts or law, and others appear so 
because the judge must refrain from guiding the 
jury to a correct verdict. Winning cases then 
depends very much on trial tactics. And strategy 
calls for an absurd prolongation of examination 
of witnesses. It is this that makes our courts so 
relatively slow in operation. Even in trials to 
the court there is commonly a great waste of 
time in getting the facts. The lawyer conceives 
this to give him a better opportunity to win as 
well as a more showy role in trials. And the 
result is that trial lawyers to a considerable 
extent prefer a judge who is lenient. Mere 
stupid patience and timidity on the judge’s part 
come to be virtues which the lawyer confuses 
with impartiality and “judicial temperament.” 

It would also appear that there must be some 
capable practitioners who cannot avoid being in- 
fluenced by their interests when they vote a 
bar ballot on judicial candidates. 


In the large city there are probably a great 
many more who are not qualified to vote properly 
because they rarely get into court and know the 
members of a large bench only by hearsay. This 
is evidenced by balloting which occasionally puts 
half-qualified judges up among the best. Some 
years ago in Los Angeles the Bar Association 
employed a form of ballot which automatically 
excluded opinions by uninformed lawyers. It 
looked like a wise corrective but was abandoned. 


The theory that all the lawyers in a large city 
who choose to mark a bar ballot are likely to 
make wise choices is subject to much doubt. 


But if the recommendation of candidates by 
the bar is to be delegated to a group of lawyers 
best .informed and least interested personally, 
there is a difficult problem of selection. We have 
here a fundamental theory, that the system must 
not enable any successful candidate to feel in- 
debted to any practitioner or small coterie of 
practitioners; and it must be impossible for any 
specially interested member of the bar to secure 
for himself a place on such a nominating commit- 
tee. In Cleveland the solution of the problem 
is undertaken by selecting fifty lawyers repre- 
senting all types of practice and experience. This 
committee, however does not select candidates 


. for approval to the voters, but only manages the 


plebiscite. 


Throughout the country there is still much to 
be done before the bar acquires the general prac- 
tice of recommending candidates to the voters. 
There is a drift in that direction and at the 
same time a growing skepticism as to the re- 
sults so far obtained where efforts have been 
made for several years. Analysis of the defects 


of the bar primaries are timely. 

In the California State Bar Journal (March, 
1934, p. 66) Mr. Scott McReynolds, of the 
Los Angeles bar, after pointing to some objections 
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to the system of bar primaries offers the follow- 
ing plan: 

That the names of all lawyers in the county 
who have been in practice ten years be put into 
a box on slips. A certain number of names are 
to be drawn at random to constitute a bar 
group. A similar group is to be created among 
the trial judges, and another from the judges 
of the appellate court, and perhaps the supreme 
court. The three groups will then constitute a 
nominating board and present a list of five can- 
didates for each vacant judicial office. “From 
this list,” says Mr. McReynolds, “let one be ap- 
pointed to the position, preferably by the supreme 


court; perhaps, as a sop to the politicians, by the 
governor.” 

This plan offers anonymity and reasonable ex- 
pertness. It employs the wisdom of the bench 
as well as of the bar. The numbers of the three 
groups may be determined as seems best. 

In the same journal, (page 57) there is a very 
thoughtful article by Mr. Robert A. Morton, of 
the Los Angeles Bar, in which strong objections 
to bar primaries are set forth. He makes it 
appear that the system itself bars much good 
material because many lawyers refuse to run the 
gauntlet of bar opinion, more or less uninformed 
and irresponsible, and always public. 





Rule Against Advertising Should Be Consistent 


One of the very interesting letters to reach the 
Editor’s desk recently was from Mr. Elias A. 
Wright, of Seattle, who is chairman of the com- 
mittee on judicial selection of the Washington 
State Bar." The privilege of partial quotation is 
assumed. Mr. Wright says: 


“T recently made a trip through about four- 
teen states, going by automobile in order to more 
quickly and generally meet, not only lawyers and 
judges, but business men and citizens, and dis- 
cuss with them this very important subject 
[getting the judges out of politics]. I found 
quite a general public sentiment for the change— 
not only sentiment, but an apparent demand for 
it. I believe that the people themselves are 
about ready to say that the judiciary should be 
divorced from politics. 


“The proposal we have in Washington will 
undoubtedly reach the people for vote very short- 
ly, and I am confident that the vote will indeed 
be startling for its adoption. At least I intend to 
keep on working for it as long as I have any 
power within me to do it. . . . The good judges 
in our state, and the ones to be admired, are 
heartily supporting it. It could not be otherwise 
to right-thinking men.” 

A unique vacation trip. We think that a sub- 
mission of a plan to the people in any state with 
a brief explanation would result in acceptance. 
It’s not the people generally that we doubt, but 
the people after they may have been deceived by 
self-seeking lawyers. Everybody else has a very 
present interest in freeing their judges from 





"The very excellent Washington State bar plan 
for judicial selection is explained in this Journal 
for February, 1935, p. 141, and August, 1935, p. 52. 


political embarrassment except lawyers who look 
upon freedom to campaign for office as a con- 
stitutional perquisite. 

It is only since this movement got a start that 
a rank absurdity in our standards has been made 
manifest. We have continued to insist that a 
lawyer shall not advertise, and at the same time 
leave it free for him to shout from every news 
sheet and every billboard his exceptional talents 
and honesty. He may be a candidate for judge 
or for prosecutor. In many states anybody hav- 
ing the statutory qualifications may be a candi- 
date, at least for nomination, and the statutes say 
nothing about experience or character or mental 
attainments. So, while a lawyer may not ethically 
have his name and address published in a news- 
paper column, he may take the rest of the page, 
if he pleases, to present his face and his frank 
opinions of his own sterling qualities, in the role 
of candidate. He has nothing to lose. 

When and where judges are chosen by com- 
petent officials such an absurdity will cease to 
exist. Until that time arrives is it not indicated 
that the profession should amend its canons of 
ethics. Rule twenty-seven of the American Bar 
Association canons should be supplemented with 
these words: 

“The word advertisements includes advertise- 
ments to secure votes for nomination or election 
to the office of judge or prosecutor.” 

Or, if the change is not made, would it not be 
fitting to drop from the canon all references to 
“indirect advertisement for business . . . and all 
other like self-laudation” which, the text says, 
“defy the traditions and lower the tone of our 
high calling, and are intolerable.” 

Rules carrying sanctions should be consistent, 
to be tolerable. 











Rules of Evidence—Their Purpose 


By KENNETH DayTon* 


That man was not made for the Sabbath would seem to be as 
self-evident as any truth that can be formulated and yet a tenacious 
instinct to reverse the roles has never ceased to manifest its po- 
tency. That man was not made for the law is a truism so clear 


that to enunciate it appears a ridiculous naivete. 


Here again, in 


practice, an incorrigible rigidity has made of man’s legal system in 
too many instances tragic instruments of frustration.—George B. 


Farnum. 


The committee on law reform of the Associa- 
tion of the Bar of the City of New York made 
an investigation of the law of evidence. We 
believed that the fundamental rules of evidence 
were sound, because they were directed to patent 
cases of irrelevance and incompetence. But we 
believed that in the application of those rules, 
the courts had forgotten the test of reality, and 
had leaned so far backward in the exclusion of 
irrelevant and incompetent evidence that they 
excluded much proper evidence, made difficult 
the telling of a straightforward story, and unduly 
prolonged the trial. 


Perhaps the commonest form of objection to 
evidence in New York is that it is “incompetent, 
irrelevant and immaterial.” Now, the objection 
that evidence is not relevant or material is as 
direct and specific as it can be made. But the 
objection that it is not competent is not specific. 
Is it incompetent because it is opinion evidence, 
or because it is hearsay, or because it is a self- 
serving declaration, or because it is privileged? 
It was our opinion that the basis of this general 
objection in many cases is purely the fact that 
the lawyer does not like the evidence. So long 
as he is permitted to make the objection in this 
general form, he is saved the trouble of thinking 
why the evidence is incompetent. If the judge 
sustains the general objection, the opposing at- 
torney has no guide as to the ground of the 
judge’s ruling. In the interest of justice the 
judge ought to indicate the specific ground of 
his ruling, and if necessary, aid in securing the 
evidence in another form which will be com- 
petent. Too frequently, however, he fails or 
refuses to do this. If a rule is adopted requir- 
ing the objection to be made specific, it will 
tend to secure a more careful ruling from the 
court, and frequently it will suggest to opposing 
counsel an alternative form by which he may 





*The author is a member of the firm of Cohen, Gut- 
man and Richter and is chairman of the committee on 
law reform of the Association of the Bar of New York 
City. We publish here brief extracts from Dayton’s “A 
Program for Legal Reform in the United States,” which 
was published by the National Economic League, 6 
Beacon St., Boston, in The Consensus, vol. xvi-iii. We 
have previously referred to this article as the best sum- 
mary of the subject which has been published.—Editor. 


secure the evidence. After all, if particular evi- 
dence is competent in amy form, the law should 
give every aid to securing it. Justice is not 
furthered by the suppression of facts. Accord- 
ingly, the committee proposed that every objec- 
tion to evidence on the ground of incompetence 
must be made specific, and that in sustaining the 
objection, the judge must assume direct responsi- 
bility by stating the ground of exclusion. 


Witness Badgering Permitted 


The rule against the admission of opinion evi- 
dence is subject to great abuse. Of course, it is 
evident that a witness ought not to be permitted 
to give his opinion unless he has some basis in 
experience. for forming a sound opinion. But, 
as the rule has developed in practice, it is used 
to prevent a witness from telling his story in 
ordinary language. A witness starts to describe 
the negotiations which led up to a contract, and 
he concludes his story by saying that the parties 
“agreed” to do thus and so. Objection, that this 
calls for a conclusion! Sustained! Then the 
examining attorney has to start over and tell the 
witness that he must confine himself to “what 
was said.” After several false starts, the wit- 
ness is brought to the point of testifying that 
“A” made a certain proposition and “B” said 
he would accept it. This is precisely what he 
meant when he said the parties “agreed.” Is 
this a sensible application of the rule? Of course, 
his testimony that the parties “agreed” is a con- 
clusion. But it is a conclusion based upon every 
day observation and experience. It is the lan- 
guage in which we all talk—even attorneys. In 
nine cases out of ten, the objecting attorney 
knows perfectly well that unless the witness be- 
comes too confused, his recital of “what was 
said” is going to show the agreement. And we 
all know that the recital of “what was said” is 
not an actual quotation of words, but is merely 
a circumlocution which the witness substitutes 
for his original testimony that they “agreed.” 

A witness to an automobile accident tries to 
testify that it happened because the driver of 
the car was not looking where he was going. 
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Evidence stricken out! Why? Because the wit- 
ness must confine himself to stating that the 
driver was looking in some other direction; he 
must leave it to the jury to draw the conclusion 
that the driver was not looking where he was 
going. 

Is it not perfectly evident in the instances 
cited that if in fact an agreement was not made, 
or if in fact the accident was not caused by the 
driver’s misdirected attention, cross-examination 
will develop these points and wholly destroy the 
effect of the witness’ unjustified conclusions. 
Meantime the meaningless, confusing and time- 
consuming rigamarole will have been avoided and 
the witness will leave the stand without the im- 
pression which he now carries away, that “the 
law is a h’ass,” and a very stupid one... . 

These are merely illustrative instances of the 
defects which exist in the law of evidence and 
of the approach to their correction. What is 
essential throughout the entire field is a new 
appreciation of the purpose of rules of evidence. 
Rules of evidence are intended neither to furnish 
regulations in a game where the most skillful 
technician wins, nor are they ever intended to 
be used as barriers to the simple, straightforward 
and complete development of the facts in a case. 
Their purpose, on the contrary, is to simplify and 
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shorten the trial and safeguard the fundamental 
rights of the parties by excluding testimony which 
is irrelevant or which logically may be supposed 
to rest upon insufficient or inaccurate knowledge. 
We all know the inaccuracy of casual observa- 
tion, and the untrustworthiness of testimony 
based not upon personal knowledge, but upon 
hearsay or careless conclusion or predisposition 
to believe certain facts. The rules of evidence 
are intended as a safeguard against these human 
weaknesses. Applied within these limits they are 
sound. 

The great weakness in the law of evidence is 
that their application is no longer limited to this 
purpose. In safeguarding the jury from the con- 
tamination of improper evidence, judges and 
attorneys have developed a psychological atti- 
tude which leads to the application of the rules 
of evidence as though they were rigid and abso- 
lute tests of relevancy and competency. They 
are nothing of the kind. They are merely gen- 
eral classifications of kinds of evidence which in 
most situations have been found to be irrelevant 
or untrustworthy. But they can never be applied 
to particular situations unless that application 
is made with a definite conception of the under- 


lying purpose and intent of the rule which is 
invoked. 





Procedural Reform Is an Incomplete Program 


A criminal trial lasting eighty-one days which 
failed to determine the guilt or innocence of the 
accused was referred to by the San Francisco 
Chronicle (May 16, 1935) as a trial which chal- 
lenged the country to “simplify our absurd 
criminal procedure.” Placing the blame on 
procedure was a natural reaction on the editor’s 
part, but an answer came speedily from Mr. 
Norman S. Sterry, of Los Angeles which ex- 
culpated existing procedure, and carried the an- 
alysis to root defects in the system. Mr. Sterry’s 
position is summed up in the following quotation: 

“I do not believe there can ever be any great im- 
provement in the administration of justice in this 
country until an enlightened and aroused public 
sentiment demands : 

“1. That the number of men permitted to prac- 
tice law in this country be limited in pro ration to 
the per capital of the community. Rie 

“9 That the ability of the bar to discipline it- 
self be unrestricted. 

“3. That machinery be established to prevent 
dishonest and immoral men from obtaining a li- 
cense to practice. 

“4. That a method be devised for the selection 
of judicial officers from the leaders of the bar, men 
who, by their practice at the bar, have proven 
themselves not. only thorouchly adept in the consid- 
eration and discussion of questions of fact and 
rules of law, but to be mentally and morally 
honest and entirely fearless.” 

When California has prevented admission to 
the bar of half-educated applicants it will have 
gone a long way toward Mr. Sterry’s ideal. The 


matter of determining character at the time of 
application for admission is one admitted to 
baffle ingenuity. The young applicants have 
rarely given sure indication of integrity; their 
temptations are before them. There would seem 
to be no better way to cultivate good morals and 
to screen out the weaklings than to require at- 
tendance at college and law school according to 
the American Bar Association standard. Every 
large law school has the occasional instance of 
students who steal or cheat, and they are weeded 
out. But the effect of thorough education, to 
which future clients are entitled, as well as ap- 
plicants for the bar for their own sake, is to deter 
ab initio the go-getter type. They do not want 
to pay the price for thorough training, a price 
paid in years of time and mental discipline, as 
well as in money. And those who do pay this 
price are for several years subjected to as power- 
ful an influence for good conduct as can be de- 
vised. Aside from the environment there is the 
fact that knowledge of law is itself an education 
in morality. And finally those who choose the 
rigorous route to admission have given virtually 
a bond for good conduct; they cannot thereafter 
take a risk of forfeiting their privilege. If it 
comes to a choice of starving as a lawyer, or 
violating the oath of office. they are in a good 
position to perform profitable work in other 
fields. 

Procedure is important, but not so important 
as the agents who employ it. 








A Unified and Supervised Appellate Court 


Judge William J. Palmer’s Original Plan for Efficient Appellate Organi- 
zation, Restriction of Opinion Writing and Clarification of the Law 


It was Judge William J. Palmer, of the su- 
perior court of Los Angeles County who sub- 
mitted not long ago a plan of court organization 
for a populous district which makes a very 
strong appeal. His proposal was that his court 
of fifty judges should be reduced to twelve; 
this small group of judges, expertly selected, to 
be charged with the duty of administering justice 
in the county and permitted to employ assistants 
of their own choosing and of such number as 
would be found necessary. The twelve judges 
would be virtually a board of directors with 
powers adequate to the responsibility imposed. 
It would be to their interest to organize the 
work of the court and supervise it and to show 
efficient and economical results. Of course the 
twelve judges would do more than supervise; 
they might handle the more difficult kinds of 
cases. It is easy to see that under proper rules 
such a trial court could administer justice with 
very few appeals to another tribunal. There is 
one difficulty with Judge Palmer’s plan. It con- 
stitutes too great a break with tradition. But 
this may not prevent its adoption if the bar has 
the courage to embrace it and educate the people 
to its advantages. 


A full statement of the plan was published in 
this JouRNAL for August, 1934. This mention is 
intended to introduce Judge Palmer as the author 
more recently of a very plausible plan for ap- 
peals in California, where there has been distress 
for a long time. In the Los Angeles Bar Bul- 
letin for October, 1935, space has been given, 
as also in the July number, for comment on a 
variety of things under the title “Leaves from 
a judge’s notebook.” Paragraph XI, headed “To 
clarify and simplify the law is to strengthen and 
uphold it,” was doubtless written about the same 
time as the article concerning reduction of the 
number of published opinions, in the last preced- 
ing number of this JouRNAL. If it had been 
published earlier it would have been quoted in 
support of this JouRNAL’s argument for the sup- 
pression of opinions from the reports which have 
no public value. It is now reprinted as an in- 
dependent argument marked with the author’s 
originality of ideas. 


Judge Palmer’s Proposal 


“What will be the ultimate result from the 
torrential flow of opinions coming from our dis- 
trict court of appeal? Will the law be built up, 
clarified and reconciled, or will it be lost—lost 
like the needle in a haystack of facts, many of 
which are as common and uninteresting as a list 
of delinquent taxes? Or will it be destroyed by 
the uncorrelated and sometimes conflicting de- 
liberations and writings of the several independ- 


ent courts, each lending its own inflections, giving 
its own twists and turns, adding it own ‘ifs,’ ex- 
ceptions and variations. 


“IT cannot see any basic justification for the 
maintenance in one state of so many independent 
courts of appellate rank.- We need all the jus- 
tices, of course, to do the work, but they should 
be organized in one Supreme Court of the state, 
headed by a few of the best legally-trained minds 
obtainable, and a few of the men at the top 
should give all their time to these four duties: 
1. Organizing and assigning the work. 2. Reading 
and approving or disapproving every opinion 
written by another justice before its release. 3. 
Deciding, before its release, whether the opinion 
makes any contribution of the law and if in their 
judgment it does not ordering either another and 
different opinion or the issuance of a decision 
without opinion. 4. Writing occasional opinions 
that would have nothing to do with any pending 
case, but merely to indicate a reconciliation of 
past conflicting opinions where reconciliation is 
possible or, if not possible, to indicate the present 
view of the court as to what is the better law, 
thus to guide lawyers and lower courts and thus 
to save expensive appeals and long delays. These 
valuable expressions could be made on the court’s 
own motion and either at its own suggestion or 
upon the suggestion of any member of the bar.” 

It will be seen that, in making a single tribunal 
of California’s twenty-four supreme and appel- 
late court judges, Judge Palmer borrows from 
his idea of a trial court with a compact group 
of judges to organize and supervise the work of 
all. This appears to be a very significant addi- 
tion to the plan advanced by Professor Sunder- 
land for unifying appellate jurisdiction in Ohio. 
published in this JourNAL for April, 1935. It 
could be made to take care of the matter of 
double reviewing in a very economical manner. 
Of course its immediate and most important 
effect would be in preventing the issuance of 
opinions which clash. 


The proposal is entirely novel that opinions 
be written “that would have nothing to do with 
any pending case, but merely to indicate a recon- 
ciliation of past conflicting opinions where recon- 
ciliation is possible or, if not possible, to indi- 
cate the present view of the court as to what is 
the better law. . . .” This would be “restate- 
ment” of the law with a bite in it. But why not? 
Of course it has never been done, and probably 
has never been suggested. But it appears to have 
great potentialities. And California is one of 
the states where it would be of great value, as 
well as one of the states disposed to seek and 
find remedies even though novel. 
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Ample Revenue for Alabama State Bar 


The history of the Alabama State Bar is in- 
structive in showing how public confidence in the 
profession has led to increased powers. At the 
time when the State Bar Association sponsored a 
bill to create the State Bar, in 1923, there was 
no precedent. It is true that the lawyers of 
North Dakota had acquired inclusive organiza- 
tion but the status had been acquired only be- 
cause the state had imposed a tax and the bar 
later was permitted to use half of the fund so 
created for its own needs. The Alabama As- 
sociation had only the model bar acts for guid- 
ance and no encouragement through experience 
elsewhere. 


There was difficulty in educating the legisla- 
tors and compromises had to be made. No 
authority was given to determine requirements 
for admission, though the State Bar was charged 
with the management of examinations. 


There was already a ten dollar license fee and 
the act provided that half of the proceeds should 
be applied to the State Bar expenses. In 1927 
the license fee was raised to twenty-five dollars. 
By 1931 the legislature had acquired confidence 
in the State Bar and proved it by conferring 
broad powers to fix standards for admission. The 
full exercise of this power came in 1934, placing 
Alabama in the list of progressive states in which 
the American Bar Association standards prevail. 
Another amendment increased the disciplinary 
powers by enabling the State Bar to utilize local 
grievance committees and to have the services 
of the state solicitor of the circuit in prosecut- 
ing disbarment cases. 

The legislature this year amended the act to 
permit the State Bar to have exclusive use of ten 
dollars per member from the license fund. This 
doubles the State Bar’s receipts without adding 
to the annual payments made by members to the 
state. The provision affords more revenue per 
capita than is enjoyed by any other state bar or 
association. 

It is reported that the State Bar’s funds will 
really be more than doubled because a better 
mode of collecting license fees has been estab- 
lished. In the past the state’s collection of fees 
was ineffectual. Under the new system collec- 
tion will be by county officers, and the law for- 
bidding practice by a lawyer who does not pay 
can be enforced. 


Non-Payment of Dues Is Contempt 


In Oklahoma the State Bar has been obliged 
to invoke its power to compel payment of dues. 
(Okla. S. B. Jour. Oct. 1935, p. 125.) The board 


of governors considered the case of a practitioner 
who had continued his practice for eighteen 
months after suspension for non-payment of dues. 
The board found that, aside from infraction of 
the statute, the delinquent was guilty of a con- 
tempt of the supreme court. There was a prece- 
dent for disbarment (In re Hosford (S. D.) 252 
N. W. 843) but the board, because “the admin- 
istration of the State Bar act in this state is still 
a matter of education,” ruled that the delinquent 
member be suspended from the practice of the 
law until he shall have purged himself of con- 
tempt. The ruling was based in part on the 
theory that an appropriate apology would “be 
sufficient to attract the attention of the respon- 
dent and all other members of the Bar similarly 
situated, to the fact that the orders of the su- 
preme court of the state suspending members 
of the State Bar for the non-payment of dues 
must be obeyed.” 


Cost of Running State Bar 


Under the above caption an article was printed 
in this JoURNAL for April, 1930, which presented 
the contrast, financially, between the voluntary 
South Dakota State Bar Association and the 
statutory North Dakota State Bar. It appeared 
that in the year ending Aug. 26, 1929 the total 
income of the South Dakota Association was 
$940, leaving it in the red to the amount of 
$55.39. In the same year the North Dakota 
State Bar expended $3,965.48 for attorney fees 
and expenses in disbarment cases, more than four 
times as much as the total income of the As- 
sociation in the neighbor state. 


At that time annual dues in South Dakota 
were five dollars. The dues have remained the 
same, but in 1931 the inclusive bar act was 
adopted, and the bar was soon in an easy posi- 
tion with respect to income. The treasurer’s re- 
port submitted at the annual meeting held in 
August, 1935, showed that the year began with 
a balance of $4,496.30 and receipts during the 
year amounted to $4,422.22. In this connection 
it must be remembered that the South Dakota 
State Bar created a judicial council and finances 
it. Its comfortable and dependable income is 
an exhibit for study by the officers of a number 
of bar associations which have been obliged to 
curtail services for lack of funds. 

There has been a reduction in total number of 
members in four years from 901 to 852, and of 
active members from 775 to 761. This situation 
is also one which may be envied by lawyers of 
certain states. 
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How the Integrated Bar Serves the Lawyer 


By CHARLES A. BEARDSLEY* 


An inclination and a willingness to render pub- 
lic service, with no thought of any reward except 
the reward that comes from a realization of serv- 
ice well performed, has long been a characteristic 
of members of the legal profession. This char- 
acteristic is a natural result of the lawyers tra.n- 
ing and experience. 

To a very substantial degree, this characteristic 
is the reason for the rapid growth, during the 
last few years, of an insistent sentiment in the 
legal profession in favor of lawyers’ organiza- 
tions that are endowed with governmental powers 
sufficient to enable the lawyers to dv the things 
that they have long been endeavoring, with no 
great success, to induce existing governmental 
agencies to do. 

This sentiment has resulted in the enactment 


f7 of legislation in one-third of the states creating 


within those states statutory or integrated bars. 
These statutory or integrated bars include within 
their membership every person who is authorized 
to practice law within the particular state. They 
are endowed with governmental power, sufficient 
to enable them to render effective public service, 
by raising the educational and moral standards 
of those admitted to the bar, by raising the moral 
standards of those theretofore admitted, by elimi- 
nating from the profession those persons who are 
morally unfit to practice law, by improving the 
administration of justice, and by doing many 
other things that are calculated to give the public, 
individually and collectively, better legal service. 
In brief, these statutory state bars enable the 
lawyers to do the things, with reference to which 
voluntary bar associations can and do only agi- 
tate and resolve. 

The state bar acts are passed upon the theory 
that lawyers are state officers, that their admis- 
sion to practice is an appointment to a public 
office, and that together they constitute a depart- 
ment of the state government, charged with a 
large degree of responsibility for the proper ad- 
ministration of justice, as well as with the re- 
sponsibility of rendering to the public adequate 
legal service. The state bar acts give these de- 
partments effective organizations that enable 
them to serve the public better. 


f Obviously, the state bar acts are passed pri- 


- 


marily for the benefit of the public. Otherwise, 
their passage could not be justified from a gov- 
ernmental standpoint. Obviously, also, the pub- 
lic is the chief beneficiary of the statutory bar. 

The lawyers make a substantial contribution 
of money and of time to and through the statu- 
tory bar—a contribution that is primarily a con- 
tribution made for the benefit of the public. 
Every member of the bar must pay annual dues. 


*“Of the Oakland, Calif., 
California State Bar. 


Bar; formerly President of 


| These annual dues vary in amount; in California, 


they are seven dollars and fifty cents. In addi- 


tion to this contribution of money, the lawyers 


in each state bar state make a substantial con- 


/ tribution of services. In California alone approxi- 


mately one thousand lawyers are contributing 
their services, without compensation, to the work 
of the state bar. Among those who thus serve 
without compensation are the fifteen members of 
the board of governors, the seven members of 
the committee of bar examiners, the three hun- 
dred and five members of local administrative 
committees, approximately five hundred exami- 
ners who assist the local administrative commit- 
tees in carrying on the work incidental to com- 
piaints against members and in disciplinary pro- 
ceedings, and approximately one hundred mem- 
bers of other committees. 


Does Loyalty to the Profession Pay? 


Do the members of the statutory bars receive 
any return for these contributions of money and 
of time? Is their reward limited to the satis- 
faction that naturally comes from a realization of 
public service well performed, coupled with their 
participation (in common with members of so- 
ciety generally) in the benefits conferred by the 
statutory bars upon the members of society gen- 
erally? 

Any thoughtful member of the bar, who is 
familiar with the functioning of a statutory bar, 
will give an emphatic affirmative answer to the 
first of these questions, and an equally emphatic 
negative answer to the second. 

While the primary benefits are the benefits 
conferred upon the public, there are incidental 
benefits enjoyed by the lawyers, which iricidental 
benefits are real and substantial. 


Every lawyer who can “think without perspir- 
ing” knows that the bar is sorely in need of a 
larger measure of public respect; and he knows, 
if he will stop to think about it, that there is no 
sure or permanent way of gaining more public 
respect except by deserving more public respect. 
He knows further that the surest way of de- 
serving more public respect is to eliminate from 
the profession the numerically small number of 
lawyers who are morally unfit to practice law— 
morally unfit to be trusted with the lives, the 
property, the liberty and the happiness of the 
members of society, and whose misdeeds are the 
front page news that largely shape public opinion 
in reference to lawyers generally. The statutory 
bar is the most effective instrumentality yet de- 
vised for the purpose of getting rid of such mem- 
bers. Thus in California the annual rate at 


which lawyers have been suspended or disbarred, 
during the eight years since the state bar began 
to handle disciplinary proceedings, as compared 
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with the rate during the seventy-seven years be- 
fore the state bar was organized, shows an in- 
crease of six thousand percent. Thus the legal 
profession is made more worthy of respect, and 
therefore more respected. Thus there is gained 
by and for the legal profession, as a whole, that 
which greatly enriches the legal profession, with- 
out impoverishing any other group or any in- 
dividual. 


The Bar’s Paramount Duty 


The administration of justice is the instru- 
mentality through which lawyers serve the public. 
Lawyers have an exclusive franchise to operate 
it, and to earn a living from their operation of it. 
It is unattractive and unsatisfactory to the pub- 
lic. Most members of the public prefer not to 
use it at all. They use it only as a last resort. 
Lawyers offer the public their services in operat- 
ing the administration of justice; the principal 
commodity that lawyers have for sale is a ride in 
the administration of justice, a vehicle that is in 
such bad condition that its need for improve- 
ment is generally recognized to be one of the 
greatest needs before the American people. 

The statutory bars are charged with the re- 
sponsibility of improving, and they are given the 
power to improve, the administration of justice. 
Such improvement can produce an administration 
of justice that does not repel, but that is attrac- 
tive to, the purchasing public. And such im- 
provement will substantially increase the public 
demand for lawyers’ services in operating this 
more attractive instrumentality. 

Thus lawyers, through the statutory bars, in- 
crease the demand for lawyers’ services by the 
simple device of making the administration of 
justice more attractive and more satisfactory to 
the purchasing public—by the simple device of 
serving the public better ; 

The statutory bar is a representative, all-in- 
clusive and authoritative organization, through 
which the lawyers of the state bar can act, ag- 
gressively and effectively, in dealing with lay 
encroachments. Thus in 1934, when the Cali- 
fornia Bankers Association, with the active back- 
ing of a half dozen other powerful lay organiza- 
tions, planned to circulate an initiative petition 
in order to secure an amendment to the state 
constitution so as to permit laymen and corpora- 
tions to do many things that constitute the prac- 
tice of law, the board of governors of the Cali- 
fornia State Bar, with the backing of the thirteen 
thousand lawyers of the state, with adequate 
finances, acted to protect not only the public but 
also the legal profession. And the result was a 
truce, the appointment of a joint conference 
committee, and the signing and ratification of a 
treaty of peace, in which treaty layman and 
lawyer alike subscribed and pledged adherence 
to both law and ethics, as understood by the 
representatives of the statutory bar, and as ap- 
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plicable to bankers and lawyers in their mutual 
dealings. 

The statutory bar, therefore, is able to serve 
the lawyer, as well as the public, in combatting 
lay encroachments. 

Undoubtedly of more far-reaching importance, 
however, is the indirect influence of the activi- 
ties of the statutory bar upon the lay encroach- 
ment problem. 

From a private standpoint, the practice of law 
is simply the purchase and sale of legal services. 
Whether those services are purchased from 
lawyers or from laymen, the public is the pur- 
chaser. The public, therefore, is a party to every 
lay encroachment. And, in the long run, the 
public will purchase its legal services from those 
who serve it best, or at least from those that 
the public thinks will serve it best, whether they 
be lawyers or laymen. 

If the administration of justice is made at- 
tractive to the public, the public will purchase 
from lawyers the services rendered through the 
administration of justice, instead of exerting 
themselves to the utmost to find and to utilize 
substitutes for such services. 

In short, if lawyers serve the public better, 
the demand for lawyers’ services will be in- 
creased, and the substitutes offered by laymen 
will look less attractive when compared with 
what the lawyers have to offer. 


Rewards Depend on Value of Service 


The integrated or statutory bar is the most 
effective instrumentality yet devised for the pur- 
pose of improving the quality of the services 
that lawyers render to the public. And, by the 
rendition of those public services, and as a neces- 
sary result thereof, lawyers as a whole are made 
more worthy of respect and more respected; and 
what they have to sell to the public is made more 
attractive, and consequently is more in demand. 
The most effective remedy for lay encroachments 
is an old-fashioned remedy; it was given by the 
Lord to Cain (Genesis, 4th chapter, 7th verse): 
“Tf thou doest well, shall thou not be accepted.” 
Through the statutory bar, the lawyers in one- 
third of the states of the union are doing “well” 
by the public, and as a consequence they are be- 
ing “accepted,” respected, and patronized, by 
the public. 

And so we may answer the question, as to how 
the integrated bar serves the lawyer, by saying 
that it serves the lawyer in two ways, in both 
of which it serves him exceedingly well. It 
serves him directly, because it is a representa- 
tive and all-inclusive organization that is able 
to act aggressively and effectively in the protec- 
tion, and in the advancement, of the interests of 
the lawyer. But its greatest service to the lawyer 
is indirect; its greatest service to the lawyer is 
incidental to, is the natural by-product of, and is 
measured by, its service to the public. 








Criminal Justice on Strong Foundation 


Expertness, Economy, Absence of Fees, Life Tenure, Marked Characteris- 
tics of Ontario’s Magistrate System—North Carolina Contrasted 


There is some value in the number of our 
states when considered as legislative experiment 
stations. When they do not experiment why 
should we not benefit by experiments conducted 
in Canadian provinces which closely resemble 
many states? The question arises on reading the 
description of the present Ontario inferior court 
situation as presented by Mr. Damon C. Woods 
in the American Bar Association Journal for 
March, 1935. 


Last year the system of magistrates was over- 
hauled for the sake of economy and expertness. 
The latter quality is insured by requiring that 
only lawyers be appointed, and with the expecta- 
tion of life tenure with a pension after the age 
of seventy. And appointment is itself expert, as 
well as non-political. A list was prepared by a 
board of three high officials of the judicial de- 
partment, all of whom were appointed according 
to civil service requirements. The final selection 
was by the attorney general. 


These magistrates have only criminal jurisdic- 
tion, for even the smallest civil suits are tried 
by life-appointed county judges. There are now 
fifty magistrates serving in districts and twelve 
more in the six largest cities. 

Mr. Woods says: “Heretofore provincial magis- 
trates have held court at different places but 
the districts were often irregular or unduly 
circumscribed. Under the new plan the province 
(407,262 square miles, 3,426,488 population), 
aside from the six chief cities is divided into 
eighteen districts. Each district has a senior 
magistrate and usually two other magistrates. 
The senior magistrate fixes his own and his col- 
leagues’ itineraries, controls dockets, and acts in 
general as a presiding or supervising judge. While 
normally confined to specified districts the magis- 
trates now hold commissions for the entire 
province and may be assigned to any part thereof 
by the attorney general.” 


It would appear that the number, even with 
“itineraries,” is too small, but there are also 300 
justices, appointed to sit in the larger towns, 
whose entire duty consists of issuing warrants, 
summonses and other process, and to act as clerks 
for the magistrates. 


Ontario has the English system of permitting 
the magistrates to dispose finally of nearly all 
indictable cases upon a waiver of indictment and 
jury. There is no jury trial in the magistrates 
court, which fact encourages offenders to waive 
jury trial and have a speedy determination. Of 
course the employment of such expeditious pro- 
cedure would not be safe without the provision for 
appointment and tenure and supervision. The at- 


torney general has the power to require jury 
trial, in a higher court, in any case. 

As in England, also, there is very little crim- 
inal work for the higher courts. In York County, 
which includes Toronto with a population of 
627,582, five magistrates and one county judge 
dispose of practically all criminal cases from 
drunkenness to armed robbery, leaving ten or 
twelve cases per year for the high court. 

There are no fee-paid judges or justices in 
Ontario. All the foregoing facts explain in large 
part the success of criminal justice administration 
in a province which is in most respects compar- 
able with many of our states; except, however, 
that it has responsible party government. 

Now let us take a look at one of our states and 
see why there is inevitably less respect for law 
among us than there is in Ontario. 


The “Justice” of the “Peace” in North Carolina 


The justice of the peace situation in North 
Carolina is probably worse than anywhere else 
in the habitable world, and for that reason is 
likely to continue. Several years ago Mr. James 
McClamrock, Jr., reported on the situation to 
the State Bar Association, and evinced doubt as 
to whether collected fines, in many instances, ever 
reached the county boards of education. The 
magistrates have a state organization fully pano- 
plied to meet attacks but there is no state super- 
vision over their official conduct. In the North 
Carolina Law Review Mr. Kemp D. Battle esti- 
mated that not more than twenty percent of the 
officials ever file the reports required by law. 

Students of the law school of Duke University 
are afforded a training in state affairs through 
their Bar Association and publish an excellent 
quarterly journal. The spring number for this 
year gives interesting information about the J. P. 
situation. In three legislative terms justices 
were appointed in omnibus bills to the number 
of 3,447. 

A recent attempt to reform the system illus- 
trated the political power of the magistrates. The 
bill provided for the election in every township 
of one justice for every 10,000 people, to serve 
for four years, with a fixed salary to be de- 
termined by the county commissioners. Among 
objections raised by the Association of Magis- 
trates were the statements that sixty percent of 
the justices would be thrown out of work and 
would be unable to develop any other “busi- 
ness,” and that 1200 additional men would be 
placed on the dole. With this point of view it 
is no wonder that emphasis is placed by these 
“courts” on convictions and costs, rather than 
on fines, which are negligible. 
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News and Comment in Brief 


Would Develop Skill in Advocacy 


Judge Thomas W. Thacher, president of the 
Bar Association of the City of New York, and 
recently solicitor general, addressed a meeting 
of Columbia Law School alumni, and, although 
his remarks were extemporaneous, they did not 
entirely escape the reporters. He is quoted as 
saying that he did not favor the proposal for 
withholding a license of a candidate for the bar 
for a probationary period. He offered an alterna- 
tive proposal based upon the need that he real- 
ized for restricting the privilege of audience in 
the higher courts of the state of New York and 
making it conditional upon special training. 

The distinguished speaker evidently adhered 
to his manner of straightforward utterance. 
Posing this question: ‘““Why have we not the com- 
petent trial bar we should have?” he said: 

“The reason is perfectly simple. If a young 
man shows ability he is attracted away from the 
trial of cases to corporate and financial practice. 
There are some fine trial lawyers, but the days 
of the great leaders are gone. The best men to- 
day specialize on the other side. 

“Tf, however, the young lawyer were required 
to choose when he left law school betwen work- 
ing in the courts or in an office, I venture to say 
eighty to ninety percent would favor the former, 
even though it is less lucrative, because that’s 
where a reputation is to be made. 

“With more than 27,500 active lawyers in the 
state, all of them empowered to appear in court, 
and with 6,500 students in the law schools in 
New York City alone, people are beginning to 
wonder whether we are fundamentally on the 
right basis. I wish you to think whether there 
must be 27,500 lawyers who are permitted to try 
cases, or whether that work should be done only 
by those fit to do it.” 

It is implied, in what we have quoted, that 
Judge Thacher would agree to a probationary 
period for young lawyers bent on specializing in 
advocacy. That would appear to be essential to 
the training which they should have. It seems 
possible, though, that his estimate of the propor- 
tion who would elect for this branch of practice 
is too high. The “less lucrative” kind of prac- 


tice would exert some attraction, but probably 
less than the more lucrative. 


Young Practitioner Plays Safe 


A judge of the Wayne County circuit court 
(Detroit) has told the Editor recently of an in- 
cident occurring in his court which carries its 
own moral. A young lawyer put several wit- 
nesses an the stand, and first asked each one 
this question: “Have I ever talked with you 
about this case?” The answer invariably was, 
“No.” After the noon recess began the judge 
sought out the practitioner and asked him why 
he so questioned his witnesses. 


“T do that because a few days ago one of my 
witnesses was asked if he had talked with me, 
and he had to say yes. I made up my mind I 
would never get caught again in the same way. 
That’s why.” 


Improved Disciplinary Procedure in New York 


The New York State Bar Association has a plan 
under way for vastly increasing the efficiency of 
professional effort in respect to observance of 
rules of ethics. The proposal is that the appel- 
late divisions adopt a rule requiring the estab- 
lishment in various places—apparently in every 
county—of grievance committees, the members 
of which will be chosen by the appellate court, 
and will possess the power of subpoena. Such 
committees, it is proposed, will be restricted in 
scope to investigation of complaints; when penal- 
ties are indicated the committee will submit re- 
ports to local bar associations, which will recom- 
mend action by the justices of the local appel- 
late division. 


The committee members so appointed may or 
may not be members of a bar association griev- 
ance committee, but in any event will be answer- 
able directly to the court. Their hearings will 
be private. 

This plan derives in part from the powers ex- 
ercised a few years ago by appellate divisions in 
Manhattan and Brooklyn when ambulance chas- 
ers were prosecuted, and in part from similar 
judicial authority under which applicants for 





The Judicature Society is able to supply readers with an 


excellent binder for files of the Journal. 


This binder will readily 


hold all numbers of this Journal for a period of five years. There 
is no issue of the Journal which does not contain matter of per- 
manent value. An important service rendered by the Society is that 


of supplying back numbers so far as available. 


Interested readers 


will be better served if they preserve their copies in a permanent 
file. The price of this binder affords no profit. Mailed prepaid on 
receipt of one dollar. 





126 JOURNAL OF THE 


admission to practice are now investigated as 
to moral character. The power of subpoena 
constitutes a big factor in the plan, though di- 
rect responsibility on the part of the courts is 
not to be overlooked. 

In operation the plan will afford to New York 
State as many local disciplinary committees as 
are needed, and will be, in this respect, on a par 
with the system in vogue in nearly all states 
having unified bars. The difference will be that 
in New York the cases will be tried de novo in 
court, instead of by a governing board of the 
bar with review by a state supreme court. 

In operation such a plan would appear to be 
more extensive and more effective than that in 
use in Illinois, but inferior to the typical inte- 
grated state method in this respect: in the in- 
tegrated bar states there is privacy up to the 
point when a lawyer is convicted of an offense; 
but in New York the matter becomes public im- 
mediately after investigation, if ever; there will 
then be a motive for not reporting other than 
strong cases to the court, and, when not sub- 
stantiated by facts, the publicity incurred will 
be unfair to accused lawyers. 

The New York State Bar Association’s com- 
mittee report, which appears in the Bulletin 
for October, is of value in setting out the author- 
ity for adoption of such a rule by the courts. 
There are a number of states in which such a 
rule would be extremely serviceable, and in most 
of them it would appear practical to have the rule 
adopted by the supreme court with provision for 
proceedings under it in trial courts, but not 
necessarily in the trial court of the county in 
which the offense was committed. 


A Plea for Learning and Character 


While recent progress in raising educational 
requirements for admission to the bar is dis- 
tinctly encouraging, there are still too many states 
which are laggards. For the benefit of those 
who strive for reforms in those states we publish 
the following excerpts from an article in the In- 
diana Law Journal for March, 1934, written by 
Dean Bernard C. Gavit, of the Indiana Uni- 
versity school of law. 

“The medical profession has something more 
than a vocal belief in its place in society and 
the professional character of its. members. A 
minimum of learning and character development 
is actually accepted as an essential point of de- 
parture. On the other hand the bitter truth is 


that the legal profession is still given to talk. It 
is confused by the difficulty of actually choosing 
between its vocal standard which makes of the 
lawyer an aristocrat of learning and character, 
and the vicious American dogma of equality, 
which makes every moron a potential lawyer.” 

“A business man has only to look to his profits 
and let his competitors and all others look to 
their interests. A professional man measures his 
conduct not only by his own individual needs 
and ambitions but by the social consequences of 
his action. Professional men are constantly called 
upon to sacrifice personal interest for the common 
good.” 

“Professional character really is the sum total 
of ordinary decent character plus a deep and 
broad learning, plus a scientific attitude, a social 
viewpoint. Only with that equipment can a 
lawyer maintain his superiority as the directing 
genius of our experiment in social democracy. 
That is true where on the face of it the lawyer 
is dealing only with his clients’ interests. There 
can no longer be even in theory a clear. cut di- 
viding line between individual interests and public 
interests. Each is limited by the other.” 

“The form of school, and the form and sub- 
stance of legal education are of controlling im- 
portance. On the first score the commercial or 
profit-making law school is doomed. It is physi- 
cally impossible to keep one’s head and heart in 
the atmosphere of idealism and his hand in the 
cash register at the same time.” 


“Experience amply demonstrates that the best 
indication of a man’s future is his past and 
present; that professional ideals and conduct 
cannot be left to chance; and that certainly they 
are not obtained in the market places of a cheap 
and abbreviated education. The doctrine of 
caveat emptor has no place in legal education, 
nor in the standards for admission to practice.” 


Lawyers Most Desire Impartial Judges 


Reference has been had in this Journal to the 
efforts of the eighteen judges of the circuit court, 
sitting in Detroit, to dispose of litigation in an 
efficient manner. It was through their efforts, 
several years ago, that the rule permitting the 
judges to examine jurors on the voir dire was 
adopted. Judge Homer Ferguson, speaking of 
the effect of this rule, said that it rarely took 
more than ten minutes to get a jury in that court. 
About the same time the Editor read the report 
of argument on the matter in the South Dakota 


The advisability of imposing upon the legal profession the full 
responsibility for self government and self discipline is no longer 
an open question. It is a progressive movement in which Okla- 
homa was one of the pioneers; but it has been taken up and fol- 
lowed in so many other states and the results are so obviously 
satisfactory that we can truly say we have come “out of darkness 
into the light” and the bar may confidently look forward to a 
brighter and better day.—Report of Oklahoma State Bar Board 1934. 
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State Bar proceedings, wherein it was said that 
half a day, or more, was frequently devoted to 
qualifying the jury in civil cases. 

There was naturally some objection on the 
part of Detroit lawyers to this innovation, but 
because it was tactfully employed, and especially 
because all lawyers were treated alike, the bar 
came to realize a common benefit. That not all 
dislike of the practice has vanished was illus- 
trated recently, when one of the most vociferous 
objectors requested permission to put questions 
to a juror. The request was granted. It appears 
that when the court asked the jurors if any of 
them were acquainted with this lawyer, one juror 
said he was. 

So the lawyer asked of this juror if the ac- 
quaintance he asserted had caused any prejudice, 
and the answer was that it had. The juror, being 
excused by the court, took his seat with other 
members of the panel, and was observed to 
speak to the juror next to him, a woman. It hap- 
pened then that this woman juror’s name was the 
next one taken from the box, and when she had 
been sworn counsel said: 

“T notice that the juror just excused spoke to 
you. What did he say?” 

“He said ‘I wish that lawyer had asked me 
why I was prejudiced.’ ” 

And despite the fact that the entire jury was 
tainted with prejudice the lawyer had to endure 
the laughter of all who were in the courtroom. 

“I venture this prediction,” said Judge Fer- 
guson, “that Mr. ———— will be more cautious 
in the future.” 

The obvious success of expediting trials by 
rules impartially enforced is well illustrated in 
Detroit and elsewhere. Lawyers will forego 
dilatory tactics when judges enforce rules with- 
out partiality. 


Use of Bar Referendum in Washington 


The Washington State Bar has employed the 
referendum more than any other bar organiza- 


tion. The latest submission was authorized on 
request of the committee on law enforcement and 
was confined to that field. 

As to fractional jury verdicts in criminal cases 
the vote stood: yes 623; no 575. 

Advance notice of alibi or insanity defense: 
yes 834; no 351. 


Comment on defendant’s failure to testify: 
yes 597; no 605. 


Creation of a state department of justice: 
yes 601; no 539. 


The referendum can be employed in such a 
way as to be worse than useless. The submission 
of contentious questions for voting without argu- 
ment by both sides is not likely to advance a 
matured consensus or sound majority opinion. 
Realizing this danger the former Washington 
State Bar Association provided for discussions 
in the local associations before voting was had, 
and the result has appeared to be excellent. 


It is possible that experience with section or- 
ganization will develop machinery more effective 
in some fields than a general referendum. The 
sections will be concerned with many problems 
and will necessarily rely upon open discussions 
and debates. The decisions will be made by 
those directly interested and best informed. Such 
decisions, upon approval by the bar authorities, 
may obviate a need for referendum voting. 
They will be more searching in method and more 
authoritative in source. And they will oBviate 
the difficulty involved in asking many lawyers 
who have no direct interest in certain matters 
to study and pass upon them. 


Of course there are larger questions, such, for 
instance as improving the mode of judicial selec- 
tion, which will interest virtually all members 
and will require study by the bar of the state 
as a whole. And as the annual convention fails 
to serve in obtaining more than a minority vote, 
the referendum may be found the better method 
providing it is employed properly. 





It often is the merit of an ideal to be unobtainable. Its being 
so keeps forever before us a something more to be done, and 
saves us from the ennui of a monotonous perfection. —Oliver Wen- 


dell Holmes. 





“The greatest and most remarkable offshoot of the jury was 
that body of excluding rules which chiefly constitute the English 
‘Law of Evidence. . . . Sharply and technically used, these 
rules enable a man to go far in worrying an inexperienced or ill- 
prepared adversary, and in supporting a worthless case.”—James 


Thayer. 

















The Decisions of the Present Term of the 
Supreme Court of the United States 
will influence the policies of the Govern- 


ment for many years to come 


Vital Issues to be Decided are 
{ Validity of Processing Taxes and Constitutionality of the A. A. A. 


{ Power of Federal Government to give or lend municipalities funds 
for utility plants. 


{ Is the Tennessee Valley Authority, with its grant to sell surplus 
power, a proper exercise of any power delegated to the Federal 
Government? 


{ Does the ‘Slum Clearance" project come within the ‘general 
welfare’ clause of the Constitution? 


Decisions in these and many other important cases will be 
reported, as delivered, in the 


Supreme Court Reporter 


lst—in advance sheets 


Then—in a permanent bound volume 


And the Cost is only $6.00 a Year! 


Just instruct us to add the ''Supreme Court Reporter'’ to your pres- 
ent subscriptions. 


West Publishing Co. St. Paul, Minn. 























